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MEMORANDA. 

On the 16th of January 1836, Sir <7. C. Pepys, M.R., Sir L. Shadwell, 

V.C., and Sir J. B Bosanquet, the Lords Commissioners of the Great 
Seal, havmg resigned, the Great Seal was delivered by His Majesty to 

Sir C. C. Pepys, who was created a Peer of the United Kingdom by the 
title of Baron Cottenham of Cottenham, in the county of Cambridge 

On the same day Henry Bickersteth, Esq., one of His Majesty’s’ 
Counsel, was appointed to the office of Master of the Rolls vacant hv 
the promotion of Sir C. C. Pepys, and having been sworn in as a 
member of His Majesty’s Privy Council, was shortly ZZZis 

created a Peer of the United Kingdom, by the title of Baron Lana 
dale of Langdale, in the county of Westmoreland. 3 

On the 28th of January 1836, Lord Stowell died 
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ORDER IN COUNCIL 


OF THE 

10th April 1838, 

Made pursuant to 3 & 4 Will. IV. c. 41, For regulating Appeals from 
the Supreme and Sudder Dewanny Courts in the East Indies , Prince 
of Wales Island, Malacca , and Singapore. 

Whereas, by an Act passed in the fourth year of the reign of his ^ sec.V^ 
late Majesty King William the Fourth, intituled, “ An Act for the 
better Administration of Justice in His Majesty’s Privy Council,” it is 
amongst * other things enacted, that “it shall be lawful for his Ma¬ 
jesty in Council from time to time to make any such rules and orders 
as may be thought fit, for the regulating the mode, form, and time of 
appeal to be made from the decisions of the Courts of Sudder Dewanny 
Adawlut, or any other Courts of Judicature, in India or elsewhere, to 
the eastward of the Cape of Good Hope (from the decisions of which 
an appeal lies to his Majesty in Council), and in like manner from time 
to time to make such other regulations for the preventing delays in 
the making or hearing such appeals, and as to the expenses attending 
the said appeals, and as to the amount or value of property in respect 
of which any such appeal may be made:” and whereas his said late 
Majesty did, by his Order in Council, on the 16th day of January 
3836, approve certain rules and orders for regulating the mode, form, 
and time of appeal from the decisions of the said Courts of Sudder 
Dewanny Adawlut, and also certain regulations for the preventing 
delays in the making or hearing of such appeals, and as to the ex¬ 
penses attending such appeals; and the said rules, and orders, and 
regulations were set forth in certain schedules, A. and B., to and by 
the said Order in Council of the 16th of January annexed and ap¬ 
proved : and whereas his said late majesty did, by his further Order 
in Council made on the 10th day of August 1836, alter and amend 
the said schedule B., by cancelling the rule No. 5 of the said sche¬ 
dule B. so approved as aforesaid, and ordering that, in lieu of the said 
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fifth rule thereof, a certain other rule in such last-mentioned order 
set forth should be substituted :* and whereas the Queen’s most 
excellent Majesty in Council hath deemed it expedient to cancel and 


rescind all the said rules, orders, and regulations, and 
substitute others in lieu thereof :— 


to make and 


Orders of 16 th Her Majesty is therefore pleased, by and with the advice of her 


Jan. and ioth 
August 1836 
rescinded, 
and rules 
contained in 
the annexed 
schedule 
enacted in 
their stead. 


Privy Council, to cancel and rescind all the said rules, orders, and 
regulations in the said recited Orders in Council of the 16th day of 
January 1836, and 10th day of August 1836, respectively contained, 
and thereby or by either of them approved, and to approve of the seve¬ 
ral rules, orders, and regulations contained in the schedule hereunder 
written or hereunto annexed, and to order, as it is hereby ordered, 
that the same be respectively observed by her Majesty’s Supreme 
Courts of Judicature at Fort William in Bengal, Fort St. George, and 
Bombay respectively, by the Court of Judicature of Prince of Wales’ 
Island, Singapore, and Malacca, and by the said several Courts of 
Sudder Dewanny Adawlut, and all other Courts of Judicature in the 
territories under the government of the East India Company, and by 
all persons whom it shall or may concern. Whereof the Governor- 
General and the Council of India, the Governor of Fort William in 
Bengal, the Governor in Council at Fort St. George, the Governor in 
Council at Bombay, the Governor of Agra, the Chief Justice and the 
Judges of her Majesty’s Supreme Court of Judicature at Fort Wil¬ 
liam aforesaid, the Chief Justice and Judges of her Majesty’s Supreme 
Court of Judicature at Fort St. George, the Chief Justice and Judges 
of her Majesty’s Supreme Court of Judicature at Bombay, the Court 
of Judicature of Prince of Wales’ Island, Singapore, and Malacca, the 
Judges of the several Courts of Sudder Dewanny Adawlut in the East 
Indies, and the Judges of all other Courts of Judicature in the terri¬ 
tories under the government of the East India Company, and all ether 
persons whom it may concern, are to take notice and govern them¬ 
selves accordingly. 


(Signed) 


C. C. GREVILLE. 


THE SCHEDULE ABOVE REFERRED TO 

No appeal .0 I- That from and after the 31st day of December next, no anneal 

unless° Wed t0 her MajGSty ’ her heirS and SUCCeSSors * council, shall be allowed 
petition * The rules contamed in these orders were never acted on 

presented * 
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by any of her Majesty’s Supreme Courts of Judicature at Fort Wil¬ 
liam in Bengal, Fort St. George, Bombay, or the Court of Judicature 
of Prince of Wales’ Island, Singapore, and Malacca, or by any of 
the Courts of Sudder Dewanny Adawlut, or by any other Courts of 
Judicature in the territories under the government of the East India 
Company, unless the petition for that purpose be presented within 
six calendar months from the day of the date of the judgment, 
decree, or decretal order complained of, and unless the. value of the 
matter in dispute in such appeal shall amount to the sum of ten 
thousand Company's rupees at least ; and that, from and after the 
said 31st day of December next, the limitation of five thousand 
pounds sterling heretofore existing in respect of appeals from the 

Presidency of Fort William in Bengal, shall wholly cease and de¬ 
termine. 


2 . 1 hat in all cases in which any of such Courts shall admit a 
appeal to her Majesty, her heirs and successors in council, it sha 
specially certify on the proceedings that the value of the matter i 
dispute in such appeal amounts to the sum of ten thousand Con 
pany's rupees or upwards, which certificate shall be deemed conclnsh 
of the fact, and not be liable to be questioned on such appeal by an 
party to the suit appealed. 

3. Provided nevertheless, that nothing herein contained shall e: 
tend, oi be construed to extend, to take away, diminish, or derognl 

trom the undoubted power and authority of her Majesty, her heii 
and successors in council, upon the petition at any time of any part 

aggrieved by any judgment, decree, or decretal order of any of tl: 
aforesaid Courts, to admit an appeal therefrom upon such otlu 
erms, and upon and subject to such other limitations, restriction 
and regulations as her Majesty, her heirs and successors, shall in an 
such special case think fit to prescribe. 

4 ', f T f t Z thC arriVBl ° f the transcri P ts of proceedings in an at 
P to her Majesty, her heirs and successors in council, from any c 

the T . T° U . rtS ° f SU<lder DeWanny Adawlut > or any other Courts i 
the East Indies constituted by the East India Company, or any c 

their governments from which an appeal lies to her Majesty i 

council, such officer of the East India Company as the Court c 

enters of the said Company shall from time to time appoint, sha 

tL sle? Ve :° tiCe t0 the C ' erk ° f the Council thereof, stating £ 
he same time the names of the parties to the appeal, and the date o 

he decree appealed from, and that such notice shall he duly „«* 
tered m the council office. 


within six 
months after 
the judgment, 
deciee, or de¬ 
cretal order, 
and the mat¬ 
ter in dispute 
amount to 
10,000 ru¬ 
pees. 


Amount cer¬ 
tified on the 
proceedings, 
to be conclu- 
sive. 


Power re¬ 
served to the 
Crown to 
grant leave to 
appeal not¬ 
withstanding 
the above 
iules. 


Notice to be 
given by the 
Court of Di¬ 
rectors of the 
East India 
Company to 
the clerk in 
Council on 
the arrival of 
the trans¬ 
cripts. 
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The original 
transcripts 
to be kept at 
the India 
House; the 
agents on both 
sides having 
access thereto, 
and liberty to 
take copies, 
and originals 
to be pro¬ 
duced at the 
hearing. 


If petition of 
appeal not 
lodged within 
three months, 
or appellant’s 
case within 
one year, the 
respondent 
may move to 
dismiss for 
want of pro¬ 
secution : if 
respondent’s 
case not 
brought in 
within one 
year, appel¬ 
lant may move 
to hear 
ex Parte . 
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5. That the said transcripts of proceedings shall be kept at the 
East India House, or at such other convenient place within the cities 
of London or Westminster as the said Court of Directors shall from 
time to time appoint ; the agents respectively conducting and defend¬ 
ing such appeals in this country, being at liberty to take all the 
necessary copies and extracts from the said proceedings, and to ex¬ 
amine the same from time to time ; and it shall be the duty of such 
officer, by himself or his sufficient deputy, to produce the original 
transcripts before the Judicial Committee, upon the hearing of such 
appeal, upon due notice for that purpose previously given, and upon 

all other occasions when thereunto required by the Privy Council or 
the Judicial Committee. 

6 . That in default of the petition of appeal of the appellants being 
lodged in the council office within three calendar months from the 
registration of the arrival of such transcripts, or in default of the ap- 
pellant’s case being carried in within one 3 T ear from the time of such 
registration, the respondent shall be entitled in either case to move to 
dismiss the appeal for want of prosecution ; and in the event of the 
respondent’s not bringing in his case within one year from the time of 
such registration, the appellant shall be entitle to apply to have the 
case heard ex parte. 
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(Signed) 


C. C. GREVILLE. 


REPORTS OF CASES 

HEARD AND DETERMINED 

BY THE 

JUDICIAL COMMITTEE 

AND THE 

LORDS OF THE PRIVY COUNCIL. 

ON APPEAL FROM THE SUPREME AND PROVINCIAL 

COURTS IN THE EAST INDIES. 


Motee Lal Opudhiya . . . . . . Appellant , 

v. 

Juggurnath Gurg, Heir of Mussu- | 

mat Muntra .. .. .. j Respondent * 

On Appeal from the Court of Sudder Dewanny Adawlut 

of Bengal . 

Deed — Setting aside —Razenamah alleged to have been obtained by duress 
and fraud—Burden of proof—Nature and quantum of evidence required 
—Sentence of Criminal Court—Sufficiency of. 

The Court of Sudder Dewanny Adawlut having refused to set aside a deed 
of razenamah for compromising an appeal then pending from that Court to 
the King in Council, alleged to have been obtained by fraud and duress: held 
on appeal by the Judicial Committee that the onus of proving such fraud and 
duress lay upon the appellant in proceeding upon his petition in the Court 
below, and their Lordships being satisfied that full opportunity for such 
proof had been afforded him, confirmed the judgment of the Sudder Court, 
but, under the circumstances, without costs. 

T HIS was an appeal from an order of the Sudder 26 November 

1836 . 

Dewanny Adawlut, dated 12th April 1815, whereby the s — v —' 

Court dismissed a petition of the appellant, praying 

* Present : Lord Brougham, Mr. Baron Parke, Mr. Justice Bosan- 
quet, the Right Hon. T. Erskine, Chief Judge of the Court of Bank- 
ruptcy, and Sir Alexander Johnson. 
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that a certain appeal might be revived, which he had 

“pudhiya preferred to His Ma J est y in Council from a decree of 
t same Court in a suit between the above-named 

JUOGUR- .. 

ath Gurg. parties. 


The suit in which the appellant preferred his prin¬ 
cipal appeal from the decree of the Sudder Dewanny 
Adawlut, and lor the revival of which appeal he pre¬ 
sented the aforesaid petition to that Court, was insti¬ 
tuted by the present appellant as a pauper plaintiff in the 
jear 180o, in the Zillah Court of Midnapore, whereby, 
upon the alleged title as adopted son and heir of Raja 
Anund Lai Opudhiya, deceased, and Rany Jankee, his 
v ife, he claimed to be entitled to the zemindary of the 
pergunnas of Mysadil, Goomgur, and others, the yearly 
Profit of which amounted to 1,07,950 rupees. This 
zemindary the appellant sought to recover from Mus - 
sumal Muntra, the defendant in the suit in the Zillah 
Court, who was in possession, and claimed under the 
will of her son, Gooroo Persad Gary, deceased, whose 
title to the zemindary was derived under a deed of gift 
executed in his favour by Rany Jankee , upon whom 
the whole zemindary had devolved on the predecease 

of her husband, Raja Anund Lai Opudhiya , without 
issue. 


It appeared from the proceedings in the suit in the 
Zillah Court, that the appellant had in the lifetime of 
the Rany commenced a suit against her in the same 
Court, in which he claimed an allowance for main¬ 
tenance as the adopted son of the Rany . This suit, 
however, terminated by the appellant disclaiming all 
right to such allowance. The disclaimer was made by 
deed, which was entered among the proceedings in the 
suit, after the Rany had put in her answer to the 
plaint, by which she denied that she had ever adopted 
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the present appellant as her son, and stated that l8 3 6 ^ 
merely on account of his poverty and his being* an motee lal 

J i Opudhiya 

orphan, she had brought him up in the same manner v . 

as other Brahmin’s children. math 

By the deed which the appellant then entered and (,LRG ' 
delivered in Court on the 18th April 1800, lie declared 
to this effect : “ that I, the plaintiff, have no claim for 
subsistence on the said Rany.” The denial contained 
in the Rany 9 s answer to the appellant’s plaint in the 
above-mentioned suit, of any right subsisting in him 
even to an allowance for maintenance out of the zemin- 


dary, and the express disclaimer on his part of any 
such right, were insisted on by the respondent as nega¬ 
tiving the appellant ’s claim to the character of adopted 
son of the Rany . 

The appellant, on the other hand, insisted that upon 
the death of Raja Anund Lal , in the year a.d. 1765-6, 
when the appellant was about three years old, his 
adoption was confirmed by Rany Jankee, the late Raja's 
widow, who, on the appellant’s arrival at years of dis¬ 
cretion, resigned to him the management of the zeinin- 
dary, of which she had obtained a grant from the go¬ 
vernment in her own name. The appellant however, 
having had the misfortune to lose his eyesight, and 
thereby become incapacitated for business, the Rany 
le-assumed the management of the zemindary until 
her death in 1805. He insisted also that the deed of 
gift under which the defendant claimed was a forgery. 
r Witnesses were examined on both sides, and the 
Zillah Court, after a laborious inquiry into the facts of 
the case, by a decree dated 10th July 1805, declared 
the appellant’s claim to be fully established on the 
oial evidence, without reference to the documentary 
pioot, and directed that he should be put into posses- 
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1836 . 


sion of the zemindary, and that Kurnaee Das (the 


ft o7uDHiYA L manage1 ’ ° f the e8tate > a,ld one of the defendants') 
v . should pay the appellant 1,07,950 rupees, 9 anas, and 

NATH 18 cowries, as one year’s profit, with all costs of suit. 

Gurg. TP . 

^ i’om this decree the defendants appealed to the 
Provincial Court of Calcutta, That Court, without 


any viva voce examination, either of the former or of 
new witnesses, but on comparison of the depositions of 
the witnesses examined on either side in the Court be¬ 
low, with the documentary evidence there taken and 
transmitted to the Provincial Court, reversed the de¬ 


cree appealed from, ordered the appellant to pay to 
the defendant Mussumat Muntra 1,07,950 rupees for 
rents and profits accrued during the year he held pos¬ 
session of the zemindary, together with all costs of 
suit, both in the Zillali and Provincial Courts. 


The appellant appealed from this decree to the Jud¬ 
der Dewanny Adawlut at Calcutta. Before, however, 
his appeal was heard, Mussumat Muntra died, and the 
present respondent, Juggurnath Gurg, her step-son and 
heir, was, on petition to the Court, admitted as a 
party in her stead. By a decree dated 20tli November 
1807, the Sudder Dewanny Adawlut affirmed the decree 
of the Provincial Court, and directed the costs of both 
parties to be paid by the appellant. 


The present appellant then presented his petition to 
the Sudder Dewanny Adawlut, praying that he might 
be at liberty to appeal to His Majesty in Council, the 
prayer of which petition was granted; and the appel¬ 
lant having given the requisite security for costs, the 
appeal was, on the 28th December 1807, admitted. 

On the 7th September 1808, the appellant, ’ being 
incumbered with debt, and apprehensive of personal 
arrest it he should venture within the limits of the ju- 
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risdietion of the Supreme Court, within which the ^3^ 
Sudder Dewanny Adawlut is held, appeared personally A ^ p 1 u E ^ HI L v ^ L 
before Mr. Ravenscroft, the Judge ot the Zillali Court j u( ?£ uk 
of the Twenty-four Pergnnnas, adjoining to Calcutta, nath 
and presented a razenamah* and petition; by the for¬ 
mer of which it was stated by the appellant, that by 
the advice of several persons, who at the time were his 
companions, and had charge of his affairs, and had 
obtained from him on an unfounded statement of ex¬ 


penses several judgment-bonds, he had appealed the 
suit to England; but that the decrees of the Provincial 
and Sudder Courts having been given after full exami¬ 
nation and consideration, he had no hope that his 
adoption would be established in England, or the de¬ 
crees of those Courts reversed, or that any thing be¬ 
sides trouble and vexation would occur. The razenamah 


then proceeded thus : “ J therefore, being of sound and 
disposing mind, do, of my own free-will and desire, 
withdraw my appeal from England ; and from and after 
this time, neither I nor my heirs shall have any claim, 
on the ground of my having been adopted by Raja 
Anund Lai and Rang Jankee, upon the estate or effects 
of the said Rang The appellant’s petition to the 
Zillah Court of the Twenty-four Pergunnas, under 
which the razenamah was presented, stated that he, the 


appellant, withdrew his appeal to England ; and he 
assigned as the reason for not presenting his razenamah 
and petition to the Sudder Dewanny Adawlut, that 
since several of his (the appellant’s) creditors, holders 
of the said judgment-bonds, were desirous of obtaining 
an order for his confinement from the Supreme Court, 
he could not present this deed of agreement in person 
in the Court of Sudder Dewanny; but that since the 


Deed of compromise and release. 



1836. 


V . 

JUGGUR- 

NATH 

Gurg. 
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records of all Courts were alike, he delivered into that 

M o°p T udh. L ya L . (th ® Zi ^h). Court of the Twenty-four Pergunnas (which 

lad no jurisdiction over the property in question, and 
where no proceeding connected with it had been pre¬ 
viously instituted,) his petition and deed of agreement, 
the contents whereof he knew and consented to, and 
hoped that his petition and deed of agreement would 
be forwarded to the Court of Sudder Dewanny, that on 

the receipt thereof his appeal to England might be re¬ 
voked. 

Upon the presentation of the above-mentioned raze- 
namah and petition, the appellant was interrogated in 
open Court before the Judge, as to the deed of agree¬ 
ment having been entered into by him of his own free¬ 
will and desire, and also as to the cause of its not being- 
presented to the Court of Sudder Dewanny; and the 
appellant having given satisfactory answers to these 
inquiries, the deed of agreement was sealed with the 
appellant’s seal in the presence of Gholam Mustafa a 
vakeel of the Zillah Court of the Twenty-four Pergun¬ 
nas, who was then in attendance, and the certificate of 
Mr. Ravenscroft, the Zillali Judge, that the deed was 
acknowledged before him by the appellant, was an¬ 
nexed. And it was thereupon ordered by the Zillah 
Couit that the original petition of the appellant, to¬ 
gether with the deed of agreement and the proceedings 

of the Zillah Court held thereon, should be forwarded 
to the Court of Sudder Dewanny. 

Although no consideration moving from the respon¬ 
dent was stated 011 the face of the appellant’s razenamah, 
yet it appeared in the proceedings afterwards held be¬ 
fore the Sudder Dewanny Adawlut relative to the revi 
val of the appeal, that this agreement was not nudum, 
pactum, but that the respondent paid to or for the use 
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of the appellant, in considefgi^j.t^-eq>f, the sum of ^ 36 . 





GGUR 
VNATH 
RG. 


50,800 rupees. 

After the receipt by the Sudder Dewalmy -Acui^itfZ^A^fjJ' 
the appellant’s petition and razenamah, 
ceedings of the Zillah Court of the Twenty-four'wr- 
gunnas held thereon, Raja Gopal Inder Narain, —who, 
upon the appeal from the Zillah Court’s decree to the 
Provincial Court being admitted, and upon the present 
appellant’s being let into possession under that decree, 
had become his surety for abiding by the decree of the 
Provincial Court on the appeal, and had, in discharge 
of his liability, paid 1,07,000 rupees into the Zillah 
Court, in performance of the decree of reversal of the 
Provincial Court,—presented a petition to the Sudder 
Dewannv Adawlut, praying either that the appellant’s 
razenamah, by which he had withdrawn his appeal to 
England, might be rejected, or that some method might 
be adopted whereby t lie petitioner might be relieved, 
and recover the money which he had paid in execution 
of the Provincial Court’s decree. 


motee Lal 

O^JDHIYA 


On the 9th September 1808, the Sudder Dewannv 
Adawlut took into consideration the razenamah and the 
matters connected with it, and also tlie before-men¬ 
tioned petition of Gopal Inder Narain ; and on that 
petition being read, the attorneys of the appellant, who 
were present, and who were questioned by the Court, 
observed that their client, of his own accord, being 
present in the Court of the Twenty-four Pergunnas, 
had delivered in the razenamah, and had no objection 
to offer in the affair. Whereupon the Sudder Dewannv 
Adawlut ordered that the razenamah should be accepted, 
and that the translation of the papers, and the trans¬ 
mission of them to England, should be put a stop to; 
and the Court gave certain directions for discharging 
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the securities given by the present respondent, and the 

opudhiya securit y- bond entered into by the present appellant’s 
v. surety was ordered to be returned. 

JUGGUR- 

gurg 24th June 1809, being - nearly ten months 

after the appellant had appeared in the Zillah Court 
of the Twenty-four Pergunnas, and had presented his 
petition and razenamah, lie applied by petition to the 
Sudder Dewanny Adawlut that his appeal might be re¬ 
vived, and the papers translated and transmitted to 
England ; alleging as a reason for this application to 
set aside his razenamah, that it had been extorted from 
him by menaces and duress. The statements contained 
in his petition, wherein he set forth the circumstances 
under which he withdrew bis principal appeal in the 
suit, were to the following effect : 


“ That owing to his blindness, and the various disad¬ 
vantages to which he was thereby subjected, the pro¬ 
ceedings in this complicated and protracted suit had 
been chiefly conducted by his dewan * (Grndhur Kur ), 
and his mokhtarf (Bholonath Sen) : that the present re¬ 
spondent and Ram Koomar Birm, one of the defendants 
in the original cause, the contriver of the plot, being 
apprehensive that upon the appeal to England a decree 
of the estate would be given in favour of the appellant, 
seduced, by means of large bribes, Grudhur Kur, and 
Bholonath Sen, and other servants of the appellant, 
who were present in Calcutta for the management and 
communication of the affairs under suit; on which the 
said Grudhur, coming to the appellant at Moorshedabad, 
stated orally, as if from the respondent, that the estate 
of Mysadil was the appellant’s by right : that he, the 
respondent, through the seduction of ill-meaning per¬ 
sons, having claimed it, prevailed by contending that 


* Chief revenue servant. 


t Agent. 
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he was heir to it, and thus obtained a decree m bis ^ 
favour • that he now only asked of the appellant an OPUDHIVA 
allowance to live upon, and the appellant might enter JuG * uR . 
upon and possess the estate, which belonged to him: nath 

that by this falsehood the said Grudimr drew the appel¬ 
lant and his family from Moorsheddbad to Bqdabantee, 
in which place, having lodged his family, he kept the 
appellant for nearly a month prisoner in a vessel called 
a budqerow. At last, in breach of the promise he had 
made at Moorshedabad, he threatened that if the appel¬ 
lant did not withdraw his appeal to England, and give 
in a deed of agreement, he would put the appellant to 
death; and that Bam Koomar and others, joining in the 
threat, determined to take away the life of the appel¬ 
lant, who, as he alleged then, thought that his faithless 

servants had all been seduced by the respondent, and 
that there was therefore no remedy but to comply with 
what was required. With the determination, then, that 
having afterwards informed the Judges of the Rudder 
of the circumstances he should obtain redress, he an¬ 
swered to these, his mortal enemies, that they should 
carry him before the Judges of the said Court, where 
he would deliver his deed of retraction. That accord¬ 
ingly, having removed him thence, they stated that the 
Zillali Court of the Twenty-four Pergunnas was at hand, 
and the records of all Courts alike, and that he should 
enter the deed of relinquishment in that Court, other¬ 
wise that they would immediately put him to death : 
that having said this, they sealed with the appellant’s 
seal, which was in possession of BholonatTi Sen, some 
papers which they had probably drawn up previously 
to suit their purpose, and presented them, and stated 
to the appellant that they had sealed a petition and 
deed of retraction with the appellant’s seal, and pre- 
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sented them. At that time the appellant, as he alleged, 
supposing that if that place were indeed a Zillah Court 
his enemies could never have said with such assurance, 
that if he would not deliver a deed of relinquishment 
they would kill him, he saw no remedy but patience 
and silence : that after that, ten or twelve officers ( pea- 
daks) carried him thence in custody to Persadnugur, 
which is close to the house of Pam Koomar, and there 
kept him some days in a state of imprisonment : after¬ 
wards, having taken him to Mysadil, they kept him 
m close custody of several keepers; hut that the name 
of Ram Koomar aforesaid having been entered for three 
anas in sixteen (183 per cent.) of the said estate, he 
had been less watchful in the custody of the appellant, 

who, deeming (he opportunity a boon, came under the 
guidance of a single person to Calcutta.” 


The respondent, upon being called upon by the 
Court of Sudder Dewanny to give an answer to the 
statements contained in the foregoing petition, endea¬ 
voured to expose the extravagance and improbability 
of the appellant’s story, and declared that it was en- 
tiiely devoid of truth, .wholly untenable, and inconsis- 

r ^ a ^ 0n ’ that both prior and subsequent to 
the tile appellant was attended 

by about fifty or sixty bur grindasses* and other ser¬ 
vants, which was still the case; and the respondent 
observed, that if the appellant had really entertained 
those apprehensions in regard to his personal safety 
which he had stated in his petition, what could have 
been his reason for omitting to send information of 
them, through the servants attached to him, to his 
vakeels and other friends in Calcutta, such as Gopal 
Inder Narain, his bail for enforcing the Zillah Decree, 


* Men armed with matchlocks. 
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to Kalechurn Kuldar, his security for expenses in ap¬ 
peal to the King in Council, and to Baboo Gopee Mo- 
bun Thakoor, his patron and protector, who were all 
persons of great respectability? for by their interference 
he might have avoided all those fears. The respondent 
also stated, that after the admission of the razenamali the 
appellant went to Persadnugur from a dread of his cre¬ 
ditors, and took a house adjoining to the police; that 
he proceeded from that place to Mysadil, erected a 
new house at Bausdoopore, and engaged in commercial 
speculations : and that the real truth was, that after he 
had withdrawn his appeal from a consideration of its 
hopelessness, he had been persuaded by Gopal Inder 
Narain and several opulent persons in Calcutta to re¬ 
new it by his recent petition : and the respondent in¬ 


1836 . 

motee lal 
Opudhiya 

V, 

JUGGUR- 

NATH 

GURG. 


sisted, that after the execution by the appellant of the 
razenamali, and filing it in a Court of Justice, and its 
admission by that Court, lie could not be permitted to 
render that instrument null and void ten months sub¬ 
sequent to those events. That the regulations esta¬ 



blished by the Government, the uniform practice of 

the Courts, and every species of justice, militated 
against such an idea. S’/ / . - ^/ 

) —j 

On the 4th August 180,9 the Sindde i-Jtwwiuny Ada 
lut. interrogated the appellant personally in relation to 
the particulars set forth in his petition. Although his 
answers corresponded with those particulars, the Court, 
consisting of John Herbert Harington and James Stuart, 
Esquires, were of opinion that there was no reason to 
suspect that the appellant had not filed the razenamali 
with his own free-will and consent, and that the asser¬ 
tion of the appellant, that he was confined and com¬ 
pelled by menaces to file it, brought forward after a 
lapse of ten months, did not appear to be entitled to 
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1836 . credit : his petition was therefore deemed inadmissible 
motee lal by the Court. 

Opudhiya 
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The appellant thus finding himself without remedy 
in the Sudder Dewanny Adawlut, preferred an indict¬ 
ment in the Supreme Court of Calcutta against Greed- 


liur Kur, Bam Knomar Birm, Bholonath Sen, and Hurry 


Deb Boy, for an assault and false imprisonment, and 


compelling him to execute the razenamah in question. 


This indictment, which was so framed as to include 
only the imprisonment of twenty-two days suffered 
within the jurisdiction of the Supreme Court, came on 
for trial on the 14th December 1810. The trial lasted 
five days, and on the 19th December 1810 the jury 
found all the defendants guilty. The judgment there¬ 
upon was signed on the 22nd December. Greedhur Kur 
was sentenced to two years and a half imprisonment in 
the common jail of Calcutta, during that time to he 
once placed in the pillory, to pay a fine of 5,000 rupees 
to the king, and to give security for his good behaviour 
for five years, himself in 5,000 and two securities in 
2,500 rupees each. Bam Koomar Birm and Hurry 
Deb Boy were sentenced to two years imprisonment, 
to be once placed in the pillory, to pay fines to the 
king of 5,000 rupees each, and to give security for 
their good behaviour for five years, themselves in 
5,000 rupees each, and two sureties for each in 2,500 
rupees each. Bholonath Sen was sentenced to three 
years imprisonment, to be once placed in the pillory, 
to pay a fine of one rupee to the king, and to give se¬ 
curity for his good behaviour, himself in 2,000 rupees, 
and two sureties in 1,000 rupees each. 


The defendants appealed from this judgment of the 
Supreme Court to His Majesty in Council; but upon 
the hearing of the appeal, His Royal Highness the 
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Prince Regent, acting for and on behalf of His Majesty, 


1836. 



on the 11th June 1812, affirmed the said judgment. 

Relying* upon this judgment, the appellant subse¬ 
quently brought an action of ejectment against the 
respondent in the Supreme Court, for three houses 
situate within its jurisdiction, claimed by him under 
the same title with the zemindary which is the subject 
of the present suit. The Supreme Court, after going 
at great length into the merits of the case, gave judg¬ 
ment in favour of the appellant on the 17th March 
1812. To this judgment the respondent submitted, 
never having appealed therefrom. 

The title to the property which was the subject of 
the decree of the Sudder Dewanny Adawlut sought to 
be appealed against, and the title to the property which 
was the subject of the above ejectment suit in the Su¬ 
preme Court, were admitted by the respondent to be 
one and the same. 


motbe lal 
opudhiya 

V. 

JUGGUR- 

NATH 

Gurg. 


After having obtained the foregoing verdict and judg¬ 
ment, the appellant, on the 21st August 1812, pre¬ 
sented two petitions to the Sudder Dewanny Adawlut, 
one of which prayed for a re-hearing of his case, and 
the other, which was founded on the verdict given on 
the indictment, prayed for the revival of his appeal 
from the Sudder decree. Upon the former of these 
two petitions the Court, 011 the 16tli December 1814, 
ordered that the appellant’s prayer for a review be re¬ 
jected. With reference to the other petition, it was 
thought expedient by the Court, in order to ascertain 
the truth of the appellant’s statement of what took 
place in the Zillali Court of the Twenty-four Pergunnas, 
that the evidence of Mr. Ravenscroft should be taken; 
and 011 the 26th February 1813 an order was passed 
for that purpose. That gentleman was accordingly 
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examined in Court, upon oath, in the presence of both 
parties, on the 4th March 1813. From his examination 
it appeared, that in the proceedings of the Zillah Court 
of the Twenty-four Pergunnas, the appellant was in 
fact asked whether he entered the razenamah of his 
own free-will and consent, and his motive for present¬ 
ing it in that Court instead of the Court of Sudder 
Dewanny, by one of the officers of the Court : that 
Mr. Ravenscroft, observing that the appellant was blind, 
took the appellant ’s evidence with very particular care, 
and that what the appellant said was exactly taken 
down : that whilst the proceedings were going on, the 
witness (Mr. Ravenscroft) was sitting in open Court, 
and the officers of the Court, the vakeels , and people, 
were in public attendance at the time, and that the 
appellant did not exhibit any symptoms of fear or appre¬ 
hension. 


After considering this evidence and the whole state 
of the cause, the Sudder Adawlut, on 9th November 
1814, determined that the sentence of the Supreme 
Court in a criminal case could not in any way be ad¬ 
mitted as evidence in a civil case in their Court, and 
required the appellant’s vakeels to produce evidence in 
support of the allegation in the petitions touching the 
execution of the razenamah. Before any evidence was 
produced, the Sudder Adawlut, by an order dated 16th 
December 1814, declared the prayer of the petition for 
a review to be inadmissible. 

At a subsequent date (viz. in January 1815) the ap¬ 
pellant produced witnesses before the Third Judge of 

the Sudder Adawlut to prove duress subsequent to the 
delivery of the razenamah. 

The respondent produced evidence to contradict this, 
and to prove that the appellant, notwithstanding his 
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rank and blindness, has actually carried on at Kalka- i836 \ 

* 

coond an active and diversified trade. No additional motee^lal 
evidence was adduced, either to confirm or disprove v . 
the imprisonment of the appellant previously to the 
delivery of the razenamah or of the circumstances GuRG * 
which occurred on that occasion. The notes of the 


Judge of the Supreme Court on the trial, and the evi¬ 
dence of Mr. Ravenscroft, were considered, both by the 
Court and parties, as sufficient upon those points. 


On the 12th April 1815 the Court ot‘ Sudder Adaw- 
lut declared that the appellant’s statement regarding 
the razenamah of the 7th September 1808, by which he 
relinquished the appeal of his case, had been by no 
means established, and that there was no necessity for 
reversing the orders passed by that Court on the 9tli 
September 1808 and the 4th August 1809, and there¬ 
fore ordered that the prayer of the appellant for the 
revival of his appeal to England should be rejected, 
but that an appeal from that their final order should 
be admitted, on his filing a petition for it and giving 
security for costs, in which case copies of all the papers 
and proceedings in the principal suit itself, and the de¬ 
cisions of the Zillah and Provincial Courts, and the 
decree of that Court given on the 20th November 1807, 
should be prepared for transmission to the King in 
Council at the appellant’s expense. 


The appellant having complied with the conditions 
of the order of the 12th April , 1815, an appeal from 
the judgment contained therein was admitted by the 
Sudder Adawlut, and the appellant submitted that the 
same ought to be reversed, and that he ought to be 
permitted to appeal from the decree of the 20th No¬ 
vember 1807, for the following reasons :— 

I. Because the evidence adduced in the Court below, 
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, 8 36 . and especially when taken in conjunction with the civil 
motee lal and criminal proceedings in the Supreme Court, (the 

Opudhiya . . 7 v 

v . civil part of which proceedings were on the present 
J r„ occasion admitted by the respondent, and the criminal 
GuRa part having been since confirmed by the Privy Council 

on appeal,) satisfactorily proved that direct force and 
fraud were employed by the respondent in obtaining 
and perfecting the razenamah, which ought, on that 
account, to be pronounced invalid. 


II. Because, even if direct fraud or duress should 
not be deemed sufficiently established, yet the whole 
evidence relating to the razenamah raised such strong 
presumption of unfair dealing on the part of the re¬ 
spondent, and doubt about what actually took place in 
the Court of the Twenty-four Pergunnas, on an occa¬ 
sion where the helplessness of the party and large 
amount of the property called for peculiar vigilance, 
that the judgment complained of ought in equity to be 
set aside, both upon general grounds and the special 
circumstances of the case. 


The respondent, on the other hand, submitted that the 
order of the 12th April 1815 ought to be affirmed, and the 
appeal thereupon dismissed, for the following reason :— 

Because, from the whole evidence adduced and laid 
before the Sudder Dewannv Adawlut with regard to the 
razenamah in question, even if the proceedings in the 
Supreme Court were admissible, no other conclusion 
could justly be formed than that it was the result of 
a fair compromise between the parties, freely and vo¬ 
luntarily executed by the appellant; and that if any 
consideration for the abandonment of a vexatious claim 
were necessary, it was founded upon a good and valu¬ 
able consideration moving from the respondent and 
accepted by the appellant. 
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Mr. Miller, K.C., and Mr. Wig ram, K.C., for the 18 36 ■ 

appellant, cited Barnsley v. Bowel , (1 Ves., Sen., motee lal 

1 A OPUDHIYA 

287.) Duff v. Fife, (1 Shaw, House of Lords 
Reports,) Sheikh Dahoo v. Collector of Parma, 

(4 Me. Naugli. 80.) 

Mr. Serjeant Spankie and Mr. E. J. Lloyd, for the 
respondent, were not called upon by the Court. 


V. 

JUGGUR- 

NATH 

GUKG. 


Lord Brougham : 

We are of opinion, in the first place, that the onus 
of proof lies clearly upon the appellant—the affirma¬ 
tive of the question, Was or not this raztnamah ob¬ 
tained by duressf And though frau,d also is mixed 
up in this question of duress, it is principally a ques¬ 
tion of duress, whether or not there was a conspiracy 
by these persons to obtain from him this release : and 
we are of opinion (as indeed there is no occasion to 
argue that point) that the onus lies upon the appellant 
to satisfy the Court here, as it lay upon him to satisfy 
the Court below, that there was such a case of duress 
or fraud by which the razenatnah was obtained. It is 
not sufficient to say that it is a case of doubt; that it 
is not perfectly clear, that the appellant was a free 
agent; that there may be suspicions on the conduct of 


the other party; or that there is a possibility and that 
there may be ground for the conclusion that it was not 
his own act. That is not sufficient : mere possibility, 
or, even to go further, probability, that there may have 
been such an origin of the transaction, is not sufficient 
to entitle the Court to set aside this razenatnah. We 


aie of opinion, that there is not sufficient to satisfy us, 
and that the evidence ought not to have satisfied the 
Court below, that such duress or fraud was resorted 
to in obtaining the razenatnah ; and, consequently, we 
think that the righl conclusion has been come to. 




o 
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^ 836 ^ The other point that lias been taken is, that the 
moteeLal question before the Court below, and brought by appeal 

OPUDH1YA . „ . 1 , ’ 

bet ore us, is, whether or not there was ground for 
further inquiry, and that the Court below did not give 
an opportunity to the parties to adduce all the evidence 
they were in possession of. Here again we are of opi¬ 
nion, that the proof lies upon the appellant, and that, 
complaining as lie now does that he had not an op¬ 
portunity of giving his evidence to the Court below, it 
is for him to show from these proceedings that he was 
ready to produce evidence, and offered that evidence, 
i^nd that the Court rejected it. On the contrary, 
taking the statement which we have of what took place 
below principally from that on which both parties most 
rely, as well as upon the more formal and distinct ac¬ 
count of those proceedings, namely, the statement of 
Mr. Stuart , the third Judge’s Judgment, it rather ap¬ 
pears that a certain mode of inquiry was pointed out; 
that a particular mode of taking the evidence was 
suggested; and that there was, I will not say acqui¬ 
escence of the parties in that mode, (for it is not ne¬ 
cessary in that case,) but there was no objection by the 
parties; and that there was no evidence tendered by 
them which the Court refused to hear : consequently, 
we are of opinion, that upon that ground also the ap¬ 
pellant has failed; that he has not satisfied us that he 
tendered evidence, which was rejected; and that upon 
the whole of the trial the question was substantially 
gone into : the only evidence which he did adduce 
having been examined by the Court, and he having- 
had the benefit of that examination. Under the cir- 
cumstances, however, of the case, while we affirm the 
order of the Court below upon the grounds I have 
stated, we do not think that costs ought to be given. 
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Meer Usd-oollah, also called Shah 
Chaman 

V . 

Mussumat Beeby Imaman, Widow 
of Shah Khadim Hoossain 


. A 

Appellant, 


Respondent* 


On Appeal from the Court of Sudder Dewanny Adaivlut 

of Bengal. 

Adverse possession—Burden of proof — Defendant’s possession if on behalf 
of plaintiff — Title—Proof of — Entry in public record—Registration of 

Title—Secondary evidence — Admissibility. 

Though the registers made pursuant to the Bengal Regulations are not 
at all of the nature of conclusive evidence of title (the Regulations them¬ 
selves providing against that), yet as the act of registration after a 
proclamation amounts to a public, open, and notorious assertion of title on 
the one side, the omission to register, unexplained by proof of the ill-health 
of the claimant, or absence in a distant country, or ignorance, afford equally 
strong presumption of the non-existence of any title on the other. 

When, therefore, a party sought to obtain possession of certain property 
denominated a muddud-mash, against a defendant whose adverse possession 
had existed from 1761 , upon the allegation that such adverse possession was 
in the character of agent to the plaintiff, the Judicial Committee held (af¬ 
firming the judgment of the Court below) that the proof of such agency lay 
on the plaintiff; and the balance of evidence being in favour of the defend¬ 
ant’s right to possession, the circumstance of his having registered himself 
as owner in 1797 , -without any opposition, or subsequent claim to register 
on the part of the plaintiff, and having continued in undisturbed possession 
from that period, was conclusive against the claim set up by the plaintiff. 
Semble copies of documents, for the originals of which no proof was given 
of search, cannot be received as secondary evidence. 

On the 14th day of September 1813, the present appel¬ 
lant instituted this suit in the Provincial Court for the 
division of Patna against the respondent, for the reco¬ 
very of an extensive estate, consisting of several entire 
villages, and of houses and lands, situate in the two 
zillahs Benares and Tirhoot, and in the city of Patna , 
the yearly produce or value whereof was represented as 
amounting to rupees 12,706, exclusive of the value of 
dwellings, stated to be worth rupees 1,500. 

* Present Lord Brougham, Mr. Baron Parke, Mr. Justice Bosanquet, the 
Chief Judge of the Bankruptcy Court, Sir Hyde East, and Sir Alexander 
Johnston. 


28 and 30 
Nov. 1836. 
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Some portions of the estate, the particulars of which 
were specified in a schedule to his plaint, were not in 
the posession of the Respondent, but had been alien¬ 
ated many years before by persons through whom the 
respondent derived title. With these exceptions the 
respondent was in possession of the whole, and claimed 
to be entitled thereto as owner, by a title adverse to 


that set up by the appellant. 


The greater part of the villages and lands in ques¬ 
tion had been derived under badshaliee, or royal grants 
made long prior to the 12th of August 1765, the date 
of the East-lndia Company’s accession to the Dewanny. 
The earliest grant which in the course of the proceed¬ 
ings in the Provincial Court was adduced in evidence 

was dated as far back as the year 1604 a.d. The vil- 

% 

lages and lands respectively comprised in these grants 
were granted either as “ ayeema which signifies an al¬ 
lowance to pious or learned persons of the Mahomedan 
religion, or as “ rnuddud-mash,” or aids for subsistence, 

; and the majority of the grants had been made to de- 

$ 

scendants of Syud Mahomed Peer Dumreah, and to 
their retainers and dependants, for maintenance, and 
for the support of the tomb of Mahomed Peer Dumreah, 

a Mahomedan saint, in or near the city of Patna, and 
of a religious establishment connected therewith, of 
which the descendants of Peer Dumreah were the heads, 
under the title of “ Sijjada-nashin.” 


The nature of the property in dispute is specified and 
described by Regulation XXXVII, of the Bengal Govern¬ 
ment, a.d. 1793, entitled “ A Regulation for re-enact¬ 
ing, with modifications, the Rules passed on the 23rd 
April 1788, and subsequent dates, for trying the va¬ 
lidity of titles of persons holding or claiming a right to 
hold Altumgah, Jaghire, and other lands exempt from 
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the payment of public revenue, under grants termed 
badshahee, or royal grants, and for determining when 
certain grants of that description shall be considered 
to have expired; and for fixing the amount of the pub¬ 
lic revenue to be assessed upon the lands, the grants 
for which may expire, or be judged invalid, passed 
on,” &c. 

By section ii, it is enacted, “ that altumgah, jaghire, 
ayma, mud dud-mash, or other badshahee grants for 
holding .land exempt from the payment of revenue, 
made previous to the 12th August 1765 (the date of 
the Company’s accession to the Dewanny), shall be 
deemed valid, provided the grantee actually and bona 
fide obtained possession of the land so granted previous 
to that date, and the grant shall not have been subse¬ 
quently resumed by the officers or orders of the Go¬ 
vernment. ’ 9 


By section xv, “ Altumgah, ayma, and muddud- 
mash, grants are to be considered as hereditary tenures. 
These and other grants, which from the terms or 
nature of them may be hereditary, and are declared 
valid by this Regulation, or which have been or may 
be confirmed by the British Government, or any of its 
officers possessing competent authority to confirm 
them, are declared transferrable by gift, sale, or other¬ 
wise ; and all persons succeeding to such grants, by 
whatever mode, are required to register their names in 
the office of the collector, within six months after they 
may succeed to the grant. But all such purchases 
are to be considered as made at the risk of the pur¬ 
chaser ; and in the event of the grant not proving- 
hereditary, or not to have been made or confirmed by 
the British Government, or its officers possessing com¬ 
petent authority, the transfer is not to preclude the 
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* 836 . land from being subjected to the payment of revenue 
meer usd- under this Regulation. Jagliires are to be considered 
oolJ ah ag tenures only, and with all other life tenures, are 

M b S eeuy AI to expire with the life of the grantee, unless otherwise 
imaman. expressed in the grant.” 


Imaman. 


By sections xvii, xviii, xix, xx, xxi, and xxii, the 
manner of preparing the register, and requiring parties 
to enter their grants is provided, and by section xxiii 
it is expressly declared, “ that the registry of a grant 
under that Regulation is not to be considered as an 
admission of the right of the person in whose name it 
may be registered, to the property in the soil, nor of 
the validity of his grant : any person being at liberty 
to sue in the Dewanny Adawlut for the former, and 
being liable to be sued for the redemption of the grant 
by the collector, with the sanction of the Board of 
Revenue, in the event of it appearing to that Board 
that the grant was invalid.” 

On the part of the appellant it was contended that 
the word “ land,” as used in the above-mentioned Re¬ 
gulation and others, when applied to the subject of a 
badshahee or royal grant, was not confined to the soil 
only, but included the Government share of the pro¬ 
duce, and was in fact the land revenue of the state. 
This, however, and some other minor points as to the 
identity of the lands in question, was disputed by the 
Respondent, upon which no decision was come to in 
the Court below. 

The entire property, which was the subject of the 
suit was originally vested in Meer Nujeem-ood-deen 
Aly, from whom both the appellant and respondent 
derived title, and who was Sijjada-nashin, one hun¬ 
dred and twenty-six years before the institution of the 
suit, and in virtue of the settlement made upon his 
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marriage with Mussumat Asmah (the appellant s great- 
great-aunt), she became absolute owner oi the property 
upon his death. Mussumat Asniah appointed her fa¬ 
ther, Syud Aly Mahomed, and her own brother Syud 
Hoossain, otherwise Syud Meer, managers ol the pro¬ 
perty, and in the reigns of Ferokseer and Mahomed re¬ 
newed grants of some of the villages were made out in 
their names. 
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Mussumat Asmah afterwards transferrd the whole oi 
the property to Hoossain 9 s son, named Syud L sd-oollah, 
the appellant’s grandfather, and appointed him Sijjada- 
nashin, or religious superior, at the threshold or shrine 
of Syud Mahomed Peer Dumreah, in the city oi Patna. 

The appellant made out his title to the property by 
inheritance from his grandfather, the above-named 
Syud Usd-oollah, to whom the property was so con¬ 


veyed. 

The following statement of the relationship of the 
material parties, was alleged and proved by the appel¬ 
lant. The accuracy of this statement, and the posses¬ 
sion of the entire property by Meer hujeem-ood-deen 
Aly, and the legal capacity of Mussumat Asmah to 
alienate the property, were denied by the respon¬ 


dent. 


Syud Aly Mahomed. 

I 


I 


Meer Nujeem ood-dcen Aly, 
who marVied Mussumat Beeby Asmah, 
the Appellant’s great great-aunt. 


~ I 

Syud Hoossain, 

the Appellant’s great-grandfather 

1 

Syud Usd-oollah, 
the Appellant’s grandfather. 

Syud Meer, 

the Appellant’s father. 


Appellant. 

Syud Usd-oolah being invested with an office for 
religious instruction and initiation at Bhogulpore, which 
required his presence at that place, was prevented from 
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residing at Patna. The same reason continuing to 
operate upon the succeeding owners of the property, 
Bhogulpore remained the family residence of the ap¬ 
pellant and his ancestors, and the property at Patna 
was placed in the hands of agents or deputies. 


The first agent or deputy appointed to manage the 
property after it came into the possession of Syud Usd- 
oollah was Syrnl Moozuffer, his cousin-german, and on 
the death of Syud Moozuffer, Syud Usd-oolah deputed 
Meer Gholam Hoossain to fill the same office. 


On the death of Syud Usd-oollah, Syud Meer, the 
appellant’s father, succeeded to the estates, and on the 
death of the deputy, Meer Gholam Hoossain, he nomi¬ 
nated Meer Gholam Kidlundar, his own brother-in-law, 
as his deputy. 


Meer Gholam Kidlundar died in 1761, and upon his 
death Beeby Zenut petitioned the appellant’s father to 
appoint her the agent or deputy. This, in considera¬ 
tion of his relationship to her, he accordingly did. 

Beeby Zenut died in the year 1809, and the affairs 
of the establishment were conducted by Meer Khadim 
Hoossain, who was a nephew of her’s, and a cousin of 
the appellant. 


Meer Khadim Hoossain managed the property for 
four years, and died about 1219 Fusly (or 1812), 
leaving the respondent, his widow, in possession of the 
property which he had superintended. 


About this time the appellant, who had then suc¬ 
ceeded his father, was enabled to absent himself from 
Bhogulpore, and went to Patna to take possession of 
the property. 


On his arrival at Patna for that purpose, he found 
that the respondent, who on the death of her husband 
had been left in possession, claimed it as her own. 
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Upon this he filed his plaint against her, stating the 
circumstances above detailed, and praying to be put in 
possession of the property. 

The respondent was the widow of Meer Klnadim 
Hoossain, upon whose death she had taken possession 
of the estates in question; and from whom she 
claimed, relying upon his possession, and that ot his 
ancestors, for more than a century previous to the 
filing of the plaint. 

The following table was put in to explain her 
defence in the suit :— 
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I 

I 

Syud Aly Mahomed, 
alias 


Syud Myoon-ood-deen. 

2 I 3 4 



Durwaish Aly, Syud Ahmud. Syud Hoossain, 
alias alias alias 


Zyne o A Abdeen. Meer Nujeem Buddee-ood-deen Aly. Syud Mahomed Aheeah. 

ood-deen Aly. 

Meer Gholam Shelal- Beeby Nunhee, also called 
ood deen Hydcr. Beeby Boodhun, married 

Gholam Hoossain. 


Syud Amatn ood deen Beeby Zenut mar* 

Hoossain. 

Meer or Shah Khadim Hoosain, Jumul-ool Huk. 

alias Shah Bhojoo, married to 
Mussumat Beeby Imaman, Respondent. 


leer Gholam 
Kullundar, 

1 


m j mar. Beeby Noorun. 


According* to the above pedigree it appeared that 
Nujeem-ood-deen, who was one of the four sons of 
Myoon-ood-deen , and who was the common ancestor 


of both parties, died without issue in 1128 Hijra, or 
a.d. 1713. Syud Mahomed, and Syud Ahmad, two 
other sons, also died without issue. Syud Hoossain 
was the youngest son, and came into possession of the 
whole estate; he had issue a daughter, Beeby Nunhee, 
or Beeby Boodhun, who married Meer Gholam Hussain, 
who was also in possession. There was issue of this 
marriage a son, Meer Gholam Kullundar, who, after 
his father’s death, came into possession. On the 
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death of Gliolam Kullundar, Beeby Nunhee, his mother, 
succeeded to the estate, in the character of guardian 
and agent to Jumul-ool Huh, his son, who was a 
minor, and who afterwards died at the age of eight 
years, whereupon Beeby Nimhee held possession in her 
own right. The estate was relinquished by Beeby 
Nunhee, in her lifetime, in favour of Beeby Noorun 
and Beeby Zenut, the two widows of Gliolam Kullun¬ 
dar) the latter of whom being the survivor, became 
possessed of the entirety, which she granted to her 
nephew, the said Kliadim Hoossain, the husband of 
the respondent. 

The respondent set forth the above particulars of 
her pedigree and claim in answer to the appellant’s 
plaint, and insisted upon the general protection to her 
title under Regulation III, of 1793, section xiv, # and 
Regulation II, of 1805, section ii, by which time is 
made a bar to certain claims. 

The principal issue in the cause, as appeared from 
the above statement, was, whether the respondent 
and those under whom she claimed, held the property 


* (( rpj ie zillah an d city Courts are prohibited hearing, trying, 
or determining the merits of any suit whatever, against any person 
or persons, if the cause of action shall have arisen previous to the 

12 th August 1765 ; or any suit whatever against any person or per¬ 
sons, if the cause of action shall have arisen twelve years before any 
suit shall have been commenced on account of it; unless the com¬ 
plainant can show, by clear and positive proof, that he had demanded 
the money or matter in question, and that the defendant had ad¬ 
mitted the truth of the demand, or promised to pay the money; or 

that he had directly preferred his claim within that period for the 
matters in dispute, to a court of competent jurisdiction to try the 

demand, and shall assign satisfactory reasons to the Court why he 
did not proceed in the suit; or shall prove that either from minority 
or other good and sufficient cause, he had been precluded from ob¬ 
taining redress/' " 
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in dispute as agents for the appellant’s family, or in 
their own right. 

To this answer the appellant replied. 


And the respondent having filed his rejoinder, the 
cause was at issue; and the appellant, the plaintiff, 
produced the following proofs :— 

1st. Several firmans, dated 1018 Hijra, 1058 Ilijra, 
22 8afar, 12th Jaloos (under the seal of Aurungzebe, 
or Alumgeer Shah), 1060 Hijra, 1069 Hijra, 1075 
Hijra, 27th Shawal, 31 Jaloos (also under the seal of 
Aurungzebe or Alumgeer), 17 th Zilkada , 34 Jaloos 
(under the like seal), 7th Zehijja, 7th Jaloos, being 
royal grants and confirmations of the different villages 
mentioned in them: some to the dependants of 
Nujeem-ood-deen, some to the dependants of Syud Aly 
Mahomed and Syud Hoossain, retainers of Nujeem- 
ood-deen, and some to other persons. 

2nd. Two documents, one being a conveyance of 
mouzah Tulmur, one of the disputed villages, to Syud 
Hoossain, dated 1105 Hijra, a.d. 1691, and a per- 
wanna * granted to the same person as Sijjada-nashin . 

3rd. A copy of a grant from Beeby Boodliun in fa¬ 
vour of Beeby Zenut and Beeby Noorun. Perwannas 
from the English office for the inspection of sunnuds, f 
whereby the possession of Beeby Zenut and Beeby 


Noorun is recited and confirmed. The grant fron 
Beeby Zenut to Khaditn Hoossain. Receipts from th 
collector’s office ot kyfeeuts or reports made to tha 
office, whereby Kliadim Hoossain is recognized 
owner of some of the villages in dispute; and copie 
of reports dated 1797, from the same office, froi 
which it appears that Khadim Hoossain was then i 
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* Precept or warrant. 


t Deeds of grant. 
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possession, and claimed to be entitled, as owner, to 
divers other parts of the property in possession. 

The appellant also produced witnesses to establish 
the facts necessary to the proof of his title. One of 
them (the most important from the extent and anti¬ 
quity as well as from the nature of his evidence), Jan 
Ahj, a man of seventy-five, deposed, that the pro¬ 
perty, which he very particularly specified, had been 
the estate of Nujeem-ood-deen Aly; that it had been 
settled by him on his wife; that the wife had con¬ 
veyed it to Syud Usd-oollah (which conveyance had 
actually been seen by his uncle, who had told the wit¬ 
ness of it); and he spoke to the successive appoint¬ 
ments of Gholam Moozuffer, Gholam Hoossain, and 
Gholam Kullundar, to the managership, to the con¬ 


tents of a letter alleged to have been written by Beeby 
Zenut to the appellant’s father for the managership 
and the purport of the sunnud in reply, and to the 


payment to the appellant’s father ot four thousand 


rupees on account of the rents in Gholam Kidlundar’s 


time. 


The same kind of evidence was given by Meer 
Kidloo, and witnesses generally were called to prove 
payments of money from the estate in three several 
years, 1184, 1200, and 1209 Fusly, the provision for 
the expenses of the marriage of the appellant and his 
son, one forty years, the other three years before, out 
of the produce of the estates; the restoration, in one 
instance, in 1203 or 1204 Fusly, of a person who had 
been turned out of his house by Beeby Zenut, upon a 
letter from the appellant; and acknowledgments made 
on three or four occasions by Beeby Zenut, or Beeby 
Zenut’s servants, to the witnesses, or to persons who 
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told the witnesses, that the appellant was the master 
and that she was only a manager. 

After these witnesses had been examined, the ap¬ 
pellant’s remaining witnesses were called, when his 
vakeel stated that his client restricted the proof of his 
claim to the evidence already delivered in by his wit¬ 
nesses, and that it was unnecessary to take the depo¬ 
sitions of any more. 
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The respondent then proceeded to prove the actual 
exercise of ownership by herself, her husband, and his 
predecessors, during a period of nearly sixty years, by 
putting in, in addition to the private and public docu¬ 
ments evidencing the same facts, which the appellant 
himself had already given in evidence, a series of mort¬ 
gage deeds and leases executed respectively by Gholam 
Kullundar, Beeby Boodhun, Beeby Zenut, and Beeby 
Noorun, in the years 1171 Hijra, 1168 Fusly, 1179 
Hijra, 1188 Hijra, 1195 Hijra. 1198 Hijra, 1207 
Hijra; a conveyance by Beeby Noorun of her share 
and proportion of the estate executed in favour of 
Beeby Zenut, dated 1202 Hijra; the proceedings in a 
suit instituted in the Patna City Court, in 1783, 
against Beeby Zenut, with respect to a mortgage, from 
which it appeared there had been another suit against 
Mussumats Noorun and Zenut in 1774, arising out of 
the same transaction; the decree in a suit in the same 
City Court, instituted by Mussumats Zenut and 
Noorun against Fatima Khan, in another mortgage 
transaction, dated 30th January 1789; and a decree 
in the Zillah Court of Tirhoot, in a suit also instituted 
against Beeby Zenut in 1793; also relating to a mort¬ 
gage and several leases granted by Khadim Hoossain in 
1214 Hijra, 1217 Fusly, and 1220 Hijra. 

The respondent also examined as witnesses thirteen 
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persons who were connected and acquainted with the 
property, and who deposed to the fact of the posses¬ 
sion of the estate by herself, her husband ( Khadim 
Hoossain ), Beeby Zenut, Beeby Noorun, and Beeby 
Boodhun, respectively as acknowledged owners and 
proprietors. 


Several of these witnesses also produced grants and 
leases from those persons, under which they had long 
held and were still holding parts of the estates. 


At this stage of the proceedings the appellant, in 
order to strengthen his case, called three further wit¬ 


nesses; two of them to depose to the purport of a 
letter already spoken to by the witness, Jan Aly, and 
alleged to have been sent by Beeby Zenut to the appel¬ 
lant’s father, fifty-three years previously, requesting 
the situation of manager of the estates, and of the 
“ sunnud ” sent in reply, and all three to prove pay¬ 
ments of money by Beeby Zenut to the appellant’s 
father, in 1200, 1203, and 1209 Fusty. 


The appellant also put in further documentary evi¬ 
dence, consisting of the following particulars, viz. a 
firman, or grant and confirmation of the village Tul- 
mur Boozoorg and Khoord (a principal part of the 
estate) to Syud Aly Mahomed and Syud Hoossain, 
dated 1712 a.d. ; an extract from Mr. Vansittart’s 


records, in which some part of the property is stated 
to have been granted in the name of Nujeem-ood-deen, 
and other part in the names of Syud Hoossain and 
Mahomed Aly, a soorut-hal, purporting to have been 
made by Gholam Kullundar, declaring the nature and 
particulars of his title, and which the appellant filed 
for the purpose of showing a variance between it and 
the conveyance from Beeby Boodhun, which had been 
filed by the respondent; and three documents, pur- 
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porting to be letters under the seal of Beeby Zenut, 
addressed to the appellant and his father, in which, 
either directly or in effect, the property in dispute was 
acknowledged to be that of the persons addressed, and 
that Beeby Zenut was their agent and manager; and 
four other documents, purporting to be copies under 
the signature of the Judge of Bhoyulpore, of 1st, a 
soorut-hal, or statement of facts, in the name of 
Gholam Hoossain, in which the property was expressly 
recognized as that of Beeby Asmah by marriage settle¬ 
ment, and to have been transferred by her to Syud 
Usd-oollah , the appellant’s grandfather; 2nd, a deed 
of relinquishment dated 1774 a.d., in the name of 
Beeby Boodhnu, which in all respects corresponded with 
the appellant’s statement of his case; 3rd, a durkhast 
or petition of Beeby Zenut addressed to the appellant’s 
father, requesting the appointment of manager of the 
estate; and 4th, a perwanna of the appellant’s father 
granting the managership accordingly. 
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On the 23rd May 1815, the second judge of the 
Provincial Court of Patna (the Hon. James R. El - 
phinstone ), after a patient and careful examination of 
the evidence, ordered “ That the decree be awarded in 
favour of the appellant, that he obtain possession and 
occupancy of the villages and estates in dispute. That 
the defendant (now respondent) pay all the costs; and 
that it be at the option of the plaintiff to enter a sepa¬ 
rate suit in the usual form for the amount embezzled, 
previous and posterior to the institution of the suit.” 


From this decree the respondent appealed to the 
Sudder Dewanny Adawlut, and in the petition of 
appeal, and in her reasons of appeal subsequently filed, 
among other things objected to the testimony adduced 
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»• To these the now appellant put in an answer. 

Mussumat 

beeby The then appellant (now the respondent) delivered 

Imam an. 

in as further evidence a decree of the Zillah Court of 
Bhogulpore, pronounced 6 th March 1794, in a suit 
in which Beeby Boodhun was plaintiff, and Syud Ma¬ 
homed Meer was defendant. 

This decree and previous proceedings were produced 
by the respondent in order to show that the defence 
there adopted by Syud Mahomed Meer was inconsis¬ 
tent with the fact of his either having or being en¬ 
titled to actual possession of the property now in 
dispute. 

The present appellant also filed, as further evidence, 
an order of the same Court in the same suit, touching 
certain documents which the appellant had then pro¬ 
duced, amongst which were a soorut-hal of Meer 

Gholarn Hoossain, Beeby Boodhun’s deed of relin- 

% 

quishment, Beeby Zenut's durkhast for the manager¬ 
ship, and Meer Mahomed Kassim Khan’s perwanna. 

These documents appeared to have been proved in 
the last-mentioned cause; but having been considered 
by the Zillah Court of Bhogulpore as irrelevant in the 
suit then depending, the originals were returned to 
Beeby Noorun’s Vakeel, and copies of them were, by 
the order of the Judge, preserved in the Zillah Court 
office. 

The Sudder Adawlut took the four documents 
transmitted by the Provincial Court out of the “ re¬ 
cord ” of the original suit, and sent them to the Zillah 
Court of Bhogulpore to be compared with the copies 
of the same documents retained by that Court. 
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Respecting these documents, the Sudder Dewanny 
Adawlut thought it necessary to direct a precept to 
the Court at Bhogulpore, requiring that Court to 
transmit to them the original proceeding and papers 
then in their office, connected with the case of 
Mussumat Noorun v. Syud Mahomed Meer. 
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The four documents above specified were accord¬ 
ingly transmitted. O 11 the 26th September 1817, the 
Sudder Dewanny Adawlut pronounced the following- 
judgment :— 


44 On an attentive perusal of all the papers, and on 
examination into all the pleas of the parties in this 
case, the Court observes, That the respondent, on the 
14th September 1813, (English era,) prosecuted the 
appellant in the Patna Provincial Court, for entry into 
the villages, lands, and dwellings, the effects of Mussu¬ 
mat Asmah, his great-grandfather’s own sister and his 
earlier predecessor, rated at the sum of rupees 1,27,030, 
the tenfold amount of one year’s produce of the said 
villages, and 1,500 rupees, the value of the dwellings, 
forming an agrregate of rupees 1,28,530, on the 
following grounds :— 

44 That Beeby Asmah , the wife of Meer Nujeem-ood- 
deen, possessed, in virtue of her marriage settlement, 
all the real and personal property, the effects of her 
husband, and appointed her father, Syud Ali Mahomed, 
and her own brother, Syud Hoossain, mokhtars* on her 
part to superintend and administer the same, in whose 
name she procured a firman for the cession of several 
of the said villages. 

4 4 That the said Mussumat afterwards transferred the 
above-mentioned property to Syud Usd-oollah, the 


* Agents. 

D 
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plaintiff’s grandfather, and died. That the plaintiff’s 
grandfather left Syud Moozuffer manager of the mash, 
after whose death Meer Gholam Hoossain was appointed 
to that office. That after the respondent’s grandfather 
and the said Gholam Hoossain died, Gholam Kullundar 


was delegated to the managership on the part of the 
respondent’s father, on whose demise his wife, Mussu¬ 


mat Zenut, presented a durkhast to the respondent’s 
father, soliciting the office, which was sanctioned. 
That when, in 1216 Fusly, the said Mussumat died, 
Meer Khadim Hoossain conducted the affairs of the 


mash in dispute for four.years, who also dying in 1219 
Fusly, his wife, Mussumat Beehy Imaman, had posses¬ 
sion of same. 


“ The plaintiff, however, has not brought forward 
a single argument, or in any other manner established 
either the truth of his allegations, or the proof that 
Beehy Asmah did, in point of fact, receive the said mash 
as a marriage settlement, or did transfer it to his 
grandfather. And although the said respondent for 
the purpose of proving that lhe appellant and her 
ancestors held possession of the mash in dispute 
merely as managers, has filed the following pa¬ 
pers —copy of a deed of relinquishment dated 19th 
Shaban, 1181 Hijra, executed by Beehy Boodhun, the 
mother of Meer Gholam Kullundar, Mussumat Zenut’s 
husband; copy of a paper dated 6th Ramazan, 1176 
Hijra, written by Beehy Zenut to Syud Mahomed 
Meer, the respondent’s father; and copy of a sunnud 
dated 17th Shuhur Shaival 1176 Hijra in Mussumat 
Zenut’s name, granted in compliance with her durk¬ 
hast ;—and although he has verbally stated, that when 
Mussumat Noorun, the second wife of Syud Mahomed 
Meer, the respondent’s father, prosecuted her husband, 



ON APPEALS FROM THE EAST INDIES. 

she delivered in the original papers into Court, re¬ 
ceived them back, and deposited copies in their stead, 
—still it is abundantly manifest, from the whole of the 
proceedings in the case of Mussumat Noorun v. Syud 
Mahomed Meer, that Mussumat Noorun never insti¬ 
tuted against her husband a suit of such a nature as 
to require the filing of those papers in proof of her 
claim. On the contrary, it appears from a proceeding 
of the Bhogulpore Court, dated 6th February 1794, 
(English era,) under the hand of Mr. John Fombelle, that 
the said gentleman, in consequence of the irrelevancy 
of those papers to the cause, ordered them to be re¬ 
turned to the vakeel of Mussumat Noorun, and copies 
of them to be preserved in the office. 

“ Moreover, on inspecting the documents from 
which the said exhibits were copied, which had been 
retained in the office of that zillah to the present 
time, it appears that none of them are signed by any 
superior officer of the Court; but from the copy of 
Mr. John Fombelle’s signature being affixed to the 
said documents from which the extracts are copied, it 
is evident that those exhibits are copies from copies, 
and not, as the respondent asserts, copies from originals; 
consequently, such copies of copies, the originals of 
which are not discoverable, are in every respect un¬ 
worthy of credit in a Court of Justice. 

“ As the contents of the paper written by Beeby 
Zenut, of the deed of relinquishment, and of the above 
sunnud, and the purport of the plaint filed by the 
respondent, correspond,—and as, exclusive of this, the 
respondent possesses not a single argument to verify 
his allegation or to substantiate his right,—the Court is 
satisfied that the respondent has forged the copies in 
the office, inserted them in the records of the Court, 
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procured copies of them under the Judge’s signature, 
and thus established a ground for the present prose¬ 
cution. Reasoning from analogy, such having been 
his mode of proceeding, it is clear and evident beyond 
doubt, that he has fabricated and forged all the letters 
which he asserts to be originals, and written by Beeby 
Zenut to his father; wherein she acknowledges the 
respondent’s right and her own managership : the 
Court is therefore of opinion, that they do not in any 
shape tend to benefit the respondent’s claim. 


“ From the purport of the reply of the original 
firmans and sunnuds, and of the other documents filed 
by the appellant, it is fully proved that the following 
persons have successively held the mash in dispute : 
First, Meer Nujeem-ood-deen, the son of Myoon-ood- 
deen ; after his death, Gholam Iioossain, husband of 
Beeby Nunhee, alias Beeby Boodhun, Meer Nujeem-ood- 
deen’s own niece; after his demise, Gholam Kullun- 
dar, Gholam Hoossain\s son; after his ( Gholam 
Kullundar’s) death, his mother, Mussumat Nunhee; in 
succession to her, Mussumats Zenut and Noorun, 
Gholam Kullundar’s wives, in virtue of the said Beeby 
Nunhee’s transfer; afterwai’ds, Mussumat Zenut, in 
right of her co-existent wife’s ( Mussumat Noorun’s) 
transfer of the whole mash to her; then, in virtue of 
the said Mussumat Zenut’s transfer, Shah Khadim 
Hoossain, the husband of Mussumat Beeby Imaman, 
the appellant; and lastly, after his death, Beeby Ima¬ 
man herself. 

“ All which persons have ever since, and even prior 
to the reign of Shah Alumgeer, uninterruptedly held 
and enjoyed the said mash in person in their own 
right, and not as the plaintiff’s ancestors’ managers, 
without dispute or interference on the part of any 
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person whatsoever; and that, consequently, the re¬ 
spondent’s action, which is entirely grounded on fraud, 
forgery, and villany, ought, in every point of view, to 
be dismissed. 

“ Adverting to the reasons above stated, a final order 
and decision is passed, that the decree of the Second 
Judge of the Patna Provincial Court, dated 23rd No¬ 
vember 1815, (English era,) be cancelled and reversed, 
and a decree awarded in favour of the appellant. That 
on the enforcement of this decree, the appellant do 
hold possession of the disputed mash as heretofore.” 

The appellant, feeling himself deeply aggrieved by 
so serious an imputation on his character as the 
judgment of the Court of Sudder Adawlut inferred, 
without any proof having been required or adduced of 
the truth of the assumptions on which that judgment 
proceeds, preferred a petition of appeal therefrom to 
His Majesty in Council, and humbly hoped that the 
same might be reversed, and the decree of the Provincial 
Court established and affirmed, for the following 
amongst other reasons :— 


i8j6. 

'—.—' 

Meer Usd- 

OOLLAH 

v. 

Mussumat 

Beeby 

IMAMAN. 


I. Because the Sudder Dewanny Adawlut, in re¬ 
versing the decree of the Provincial Court, acted upon 
a groundless presumption of forgery, of which there 
was no investigation and no proof, and without paying 
due attention to the documentary and oral testimony, 
which had been so carefully and deliberately sifted and 
weighed in the Provincial Court before judgment 
therein was pronounced in favour of the appellant. 

II. Because, both by the documents produced and 
the testimony of the respectable and credible witnesses 
examined, and who were personally examined by the 
Provincial Judge, it was clearly proved that Beeby Zenut 
was in possession of the property in question, not as 
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owner, but merely as agent and manager for the ap¬ 
pellant and his father. 

The respondent, on the other hand, humbly hoped 
the appeal might be dismissed, and the decree of the 
Sudder Dewanny Adawlut confirmed, for the follow¬ 
ing among other reasons :— 

I. Because the appellant’s claim, if in other respects 
well founded, was barred by lapse of time. 

II. Because the appellant failed to establish, by 
credible evidence, his allegations of title and ownership 
to the property in question. 

III. Because, upon the balance of the testimony 
adduced by the respective parties, considered with 
reference to its respectability, it was manifest that the 
respondent, and those under whom she claimed, were 
or had been in possession of the estate as owners, and 
not as managers or trustees for the appellant or his 
ancestors, as by him alleged. 

Mr. Miller, K.C., and Mr. Wigram, K.C., for 
the appellant. 

Mr. Serjeant Spanlcie, and Mr. Lloyd, for the 
respondent. 


Mr. Baron Parke : 

Their Lordships are called upon in this case to 
pronounce their opinion on a single question of fact, 
with respect to which, however, there is a great mass 
of documentary and parol evidence on both sides, and 
conflicting decisions of the Provincial and Sudder 
Dewanny Courts, between which we are left to decide, 
without much assistance in investigating the truth 
from either. We must therefore determine for our¬ 
selves, in the best way we are able, upon the evidence, 
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oral and written, which was adduced on both sides, 
and which has been laid before us and very elaborately 
discussed. 

The plaintiff (the appellant) seeks, by the original 
suit commenced in 1813, to recover from the defend¬ 
ant a property of which he was then in possession. 
This circumstance alone throws upon him (he burthen 
of proof. He was bound to show, to the satisfaction 
of the Court, that he had a just title to the possession. 
The nature of the property is not very clearly ex¬ 
plained, but it is certain that it had the character of 
real estate, being a part of the land-revenue of a cer¬ 
tain district originally granted by (he Mogul govern¬ 
ment for religious purposes, or rather burthened with 
a religious obligation, and subject to it, to be enjoyed 
by the grantees for their own benefit. This property 
is denominated a muddud-mash. It had been un¬ 
doubtedly in the actual possession of those under whom 
the defendant claimed, and of the defendant herself, 
prior to and since the year 1761 down to the com¬ 
mencement of the suit. The plaintiff deduced no 
title to himself by proof of any conveyance from the 
original grantees of the Moguls, or from any of the 
persons who had been in possession : he was obliged, 
therefore, to claim on the ground that the possession 
of the defendant and her predecessors was legally his 
own, and that the persons in the actual occupation or 
receipt of the profits were his agents, and received 
them on his account. The single question of fact was, 
in effect, the only question in the cause, and the 
plaintiff was bound to prove the affirmative. The 
course which he took for this purpose was, in the first 
instance, to prove, by several witnesses, payments of 
money by Gholani Kullundar, who was in pos^ 
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session prior to and about 1760, and by Beeby Zenut, 
who subsequently occupied. Those made by her were 
stated to have been in 1767 or 1777, on the occasion of 
the plaintiff’s marriage; also in 1793 and 1802: and such 
payments in all amounted to between ten and eleven 
thousand rupees. He also gave evidence of the expenses 
of the plaintiff’s marriage having been defrayed out of 
the revenue, and that the ceremony was performed in 
1777, when he acted as malik or owner; and the like 
on the occasion of the marriage of a son (whether the 
same or a different one is left uncertain) in 1793 and 

1812. One witness spoke to an act of ownership in 

£ 

the plaintiff or his father in 1783, Beeby Zenut having 
restored, by his order, the witness’s father to a house 
from which he had been removed; and several others 
deposed to declarations of Meer Gholam Kullundar and 
of Beeby Zenut on different occasions, and particuarly 
in 1776 and 1777, and even by Shah Khadim Hoossain 
in 1812, that the plaintiff was the real owner of the 
mash; and the case was then closed. But in a subse¬ 
quent stage, and a very short time before the judgment 
was given, the plaintiff gave more parol evidence, and 
produced three letters appearing to be under the seal 
of Beeby Zenut, each recognizing the plaintiff’s title 
and that of his father, and he exhibited six copies of 
papers from the Court of Bhogulpore, one of which 
purports to be a deed of relinquishment from Beeby 
Boodhun to Beeby Zenut in 1767, a durkhast or peti¬ 
tion from Beeby Zenut for the management, dated in 
1762, and a grant of the management accordingly. 
The last, if genuine and duly proved, would have been 
decisive in the plaintiff’s favour; but these six docu¬ 
ments were considered by the Sudder Court as for¬ 
geries, and upon that assumption the decree of that 
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Court was founded. A great suspicion undoubtedly 
attaches to them. But it is not necessary to discuss the 
question whether there was sufficient proof that they were 
actually forged; because, at all events, the copies were 
inadmissible, for there was no evidence of a search tor 
the originals. These six papers must therefore be 
altogether dismissed from the case for that reason, and 
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it must rest, on the part of the plaintiff, on the other 
documents and the oral testimony. 

On the other hand, the defendant called many wit¬ 
nesses to prove that she, and those under whom she 
claimed, acted and were always treated as the owners 
of the mash ; that the plaintiff and his ancestors were 
never supposed to be so; and several deeds were put 
in, proving a dealing with the property from a very 
early period. There were two mortgages from Meer 
Gholam Kullundar in 1756 and 1761, showing that he 
was then acting as owner. In 1765 Beebxj Boodhun 
mortgaged the property. A deed was then put in ot 
the date of 1768, dividing the whole between Beeby 
Zenut, to whom eight shares were assigned, and Beeby 
Noorun, who took seven. That both were subsequently 
in possession was proved by their joining in a lease in 
1775, and by one leasing in 1782 her seven shares, 
and the other mortgaging her eight shares in 1783. 
This possession of both is shown by perwannas to have 
continued in 1786, and is said to be an absolute pos¬ 
session; and there is parol evidence on the cross-exa¬ 
mination of the plaintiff’s witness Mahto, and the 
examination of the defendant’s witness Bux, that both 
were at one time in possession, for the latter mentions 
that there were two cutcherries* A conveyance was 
then proved of Beeby Noorun’s share to Beeby Zenut 


* Office of collectors of revenue. 
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^ i n 1789; after which, in 1791 and 1793, the latter 

M o E oli.ah D ' leases as sole owner > aud conveys the whole, in 1796, 

mussumat 10 Skah Khadim Ho os sain, her nephew, of whose 
beeby actual possession in 1794 parol evidence was given- 

and tour leases, two of the subsequent dates of 1799, 
1800, and two of 1805, were produced, all purporting 
to be made by Shah Hoossain alone, and proving that 
he acted as owner from that time. 

From this outline of the defendant’s case, so far as 
1 have stated, and without adverting to two important 
facts which I shall afterwards notice, it appears that a 
, title is deduced from Beehy Boodhun to the defendant, 
and confirmed by regular acts of ownership exactly 
corresponding with the documentary title. On con- 
trasting this case with the plaintiff’s, several observa¬ 
tions occur in favour of its truth. So far, indeed, as 
relates to the acts of ownership of Beehy Zenut, it is 
not absolutely inconsistent with the plaintiff’s case, 
which admits her to be in possession, and, being so, 
she might deal with the estate by leasing and mort- 
gaging it. as her own; but the acts of ownership of 
Beehy Boodhun and Beehy Noorun are altogether in¬ 
consistent, and cannot be explained upon the plaintiff’s 
hypothesis; and they are very distinctly and satis¬ 
factorily proved. Again, the admissions of title sworn 
to as having been made by Meer Gholam Kullundar, 
Beehy Zenut, and Shah Khadim. Hoossain or Borge, 
are wholly at variance with their solemn acts; for 
these declarations are said to have been made about 
the very times that these persons were actually con¬ 
veying the property as their own : and it is impossible 
to suppose that, when they were acting as owners and 
in their own right, they should be admitting to wit¬ 
nesses that they had no right at all. Much greater 
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credence is to be given to their acts than to their 

alleged words, which are so easily mistaken or misi'e- 

presented. As to the proof of payments, their amount 

is small compared to the actual revenue ; and it mav 

%/ 

be true, that, considering the connexion of the families, 

(for the plaintiff married Beeby Zenut’s niece,) money 

has been occasionally sent as an act of bountv, and the 

^ / 

expenses ot the marriage of the plaintiff may also have 
been defrayed, in part or in all, by her. But if the 
proceeds of the mash had really belonged to and been 
iemitted to the plaintiIf down to the commencement 
of the suit, which the plaintiff alleges, whatever diffi¬ 
culty there might have been to have proved such pay¬ 
ments at a more remote period, there certainly would 
have been none in giving abundant evidence, in recent 
times, by numerous living witnesses ; but the proof, 
instead of growing stronger, becomes weaker, the 
nearer we approach to the present period, and no re¬ 
mittances whatever are shown to have occurred since 
1802. 


1836. 

Meer Usn- 

OOLLAH 

Mussumat 

beebv 

I MAM AN. 


The restoration of the witness, Mono’s father, in 
1783 by Beeby Zcnut, at the request of the plaintiff’s 
father, may have a foundation in truth, without lead¬ 
ing to the inference that the father was the malik ; and 

• i • ' 

it is to be observed, that it is at variance with a fact 

asserted by other witnesses of the plaintiff, namely, 

that in 1776, seven years before, the plaintiff himself 
was the owner of the property. 

I proceed to the written evidence. The three letters 
alleged to be from Beeby Zenut are open to much 
observation : they were brought forward late in the 
cause, after the plaintiff’s vakeels had closed their 
case, the last of them on the very day of the decree, 
when the opposite party had no opportunity to con- 

1—8 
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test their genuineness, and that was not proved exeept 
by the similarity of the impression of the seal with 
that of a seal produced by the defendant. 

TIiq. first of these letters which, according to the 
testimony of a witness named Gholarn Hoossain, was 
written in 1793, is addressed to Mahomed Meer as the 

-r ^ 1 

malik, whereas it is proved by several of the plaintiff’s 

. • • «• 

witnesses that the plaintiff himself filled that character 
in 1776. The second, dated 1797, might, if true, 
have been confirmed by the production of the account 
therein referred to ; and if it had been really written 
by Beehy Zenut to the plaintiff, it is singular that, after 
the strong entreaties it contains that the plaintiff would 
come over on account of her age, infirmity, and failure 
of sight, he should have permitted her still to con¬ 
tinue his agent till her death, which happened nine years 
afterwards. 

The third letter is open to no observation peculiarly 
belonging to it, but all are very inconsistent with the 
solemn acts, leases, and mortgages, proved on the other 
side on corresponding dates : a lease in 1765 by Beehy 
Boodhun, in 1793 by Beehy Zenut, and a conveyance 
by the latter in 1795 to Shah Khadim Hoossain of all 
his estate. 

We should therefore feel little difficulty in deciding 
on which side the truth lay, if we had nothing else to 
guide our judgment than the comparison of these con¬ 
flicting acts and declarations, parol and written, on one 
side and on the other ; but we are not thus confined. 
There are some other facts which are established be¬ 
yond all possibility of doubt, and there is no better 
criterion of the truth, no safer rule for investigating 
cases of conflicting evidence, where perjury and fraud 
must exist on the one side or the other, than to con- 
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those facts, 

according to the ordinary course hujiHin affairs and 
the usual habits of life. 
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Now there were two facts most distinctly 
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The first was, that in pursuance of a jqfjjt Lee give! 
according to Regulation XXXVII, 1793, ^ 

Shah Khadim Hoossain in 1797 entered his claim in 
the public records as the owner of this mash, deriving 
his title by grant or tumleek-namah from Beehy Zenut 
dated in 1796, and no proof was given on the part of 
the plaintiff that he ever was, or claimed to be, regis¬ 
tered as the owner. The second fact was, that although 
the plaintiff’s case proceeded on the ground that Beehy 
Zenut and Shah Khadim Hoossain were in possession 
as his agents, and accounted to him for the profits, yet 
he produced no single account-current or duftar for 
any part of the time. These two facts, then, being 
undoubted, we have to consider whether the case on 
the part of the plaintiff can be reasonably reconciled 
with them. If that case were true, is it likely that 
the claimant, who lived fifty or sixty miles from Patna, 
would have abstained to bring forward his claim on so 
important an occasion as that which occurred, when 
the Government called upon all persons having title 
to property of this description to appear and enter it 
on public registers, in order to prevent its being for¬ 
feited to the Government ? This fact is most im¬ 
portant, not because the registers themselves are at all 
of the nature of conclusive evidence of title, (for the 
Regulations provide against that,) but because this act 
of registration after a proclamation amounts to a public, 
open, and notorious assertion of title on the one 
side, and the omission to register, unexplained by proof 
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—the ill health of the claimant, or absence in a distant 

M qollah D countr y> or ignorance, ^afford an equally stropg pre- 

mussumat sum P^ on °f the non-existence of any title on the other. 

imam an Again ’ ii: the plaintiff was for near fifty years the 

owner, having* either the whole of the masli or the sur- 

- plus of its revenues, after satisfying* the supposed re¬ 
ligious purposes for which it was given, is it to be be¬ 
lieved that he would not have had a regular annual 
account, at all events some occasional statement, from 
his agents, oi the receipts and disbursements 1 And we 
have the means oi knowing, from the assistance we re¬ 
ceive at this Board from persons conversant with the 

subject, that the natives are particularly exact in keep¬ 
ing written accounts. 
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For these reasons we are of opinion, that the weight 
of evidence is in favour of the defendant, and that the • 
claimant has by no means satisfied the exigency of the 
law, which throws on him the burthen of proof. We 
therefore affirm the decree of the Sudder Dewanny 
Adawlut, and we are of opinion that it must be affirmed 
with costs. 
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SoRAB-JEE VACHA GrANDA 

V. 

Koonwur-jee Manik-jee 


Appellants, 

Respondent.* 


On Appeal from the Court of Sadder Dewanny Adawlut 

of Bombay. 

Evidence—Suit for balance of accounts—Defendant denying accounts— 

Proof required Plaintiff*s books of accounts, if sufficient proof. 

The Sudder Adawlut Court of Bombay liaviug, on the hearing of a cause, 
permitted an account-current to be proved by the entries in the plaintiff’s 
dufters or account-books, and decreed the defendant to pay the balance 
upon that evidence, unsupported by oral testimony, and notwithstanding 
the denial of any sum being due by the defendant in his answer; held by 
the judicial committee that under such circumstances the books of account 
of the plaintiff cannot bo used singly as evidence against the defendant, 
and that the decrees founded thereon must be reversed. 

This was an appeal from three several decrees of the , December 
Sudder Dewanny Adawlut at Bombay, two of them ,836 '. 
affirming on appeal decrees of the Provincial Court at 
Surat, whereby the judgments of the Zillah Court 
at Surat, pronounced in favour of the respondent in 
two suits brought by him in that Court against the 
appellant and his brother, Munjee-bhaee, sons of 
Vac ha Gatula, were affirmed ; and the third decree, 
affirming a decree of the Provincial Court, whereby 
upon the appeal of the present respondent, the judg¬ 
ment of the Zillah Court in one of the suits was in 
part reversed. 

Vacha Ganda Bheem-jee, a parsee, the father of the 
appellant Sorab-jee Vacha Ganda and Munjee-bhaee, 
was an inhabitant of Surat, but about the Hindoo year 
1846 ( a.d. 1790) went to reside at Bombay, where he 
carried on business as a merchant until a.d. 1800, in 
which year, being afflicted with insanity, his family and 


* Present : Lord Brougham, the Vice-Chancellor (Sir L. Shadwell), 
Mr. Justice Bosanquet, the Chief Judge of the Court of Bankruptcy, and 
Sir Alexander Johnston. 
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himself took up their residence at Surat, and his 
affairs were thenceforth carried on by his sons in his 
name ; in the course of which they opened an account 
with the respondent in their father Vacha Ganda’s 
name, and beginning in the year a.d. 1800. 


Vacha Ganda Bheem-jee, together with his brother 
Hormuz-jee Bheem-jee, became entitled, on the death 
of their father Bheem-jee Rustom-jee, to certain lands 
and houses at Surat, and considerable outstanding 
debts, as his coheirs. Vacha Ganda Bheem-jee, though 
he occasionally visited Surat, resided principally at 
Bombay, Hormuz-jee Bheem-jee resided constantly at 
Surat. 


It having become expedient, at the period of Vacha 
Ganda’s becoming insane, to make a division of these 
debts, an agreement was, through the mediation of 
the respondent, who was a relation of the family, en¬ 
tered into in 1800, between Hormuz-jee on the one 
part, and the appellant and his brother, acting on be¬ 
half of their father Vacha Ganda Bheem-jee, on the 
other. By this agreement Hormuz-jee was to take 
for his share twenty of the outstanding debts, and 
the apppellant and his brother were, on behalf 
of their father, to take a debt otff standing at Bom¬ 
bay, and to receive from Hormuz-jee 13,000 rupees 
by an order on the respondent. A deed of mutual 
release and assignment was accordingly executed 
by Hormuz-jee, and the appellant and his brother on 
the part of their father Vacha Ganda Bheem-jee, on 
Chyte-sood 2nd Sumvit 1856 (a.d. 27th March 1800); 
and the respondent gave an acknowledgment, or pro¬ 
missory note, to pay Vacha Ganda Bheem-jee 13,000 
rupees, with nine per cent, interest, on account of 
Hormuz-jee. 
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Vacha Ganda Bheem-jee died at Surat in April 1801. 
The appellant and his brother Munjee-bhaee took out 
letters of administration of his estate and effects in 
the Recorder’s Court at Bombay on the 8th May 
following, and on the 3rd March 1802 filed an inven¬ 
tory of them in that Court. 

Upon the death of his father the appellant settled at 
Bombay, where he carried on business as a merchant 
in his own name : his brother Munjee-bhaee established 
himself at Surat , where he carried on business in the 
family name of Vacha Ganda. 
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About 1812 or 1813 Munjee-bhaee failed ; and on 
the 6th April 1813 the respondent tiled a plaint in 
the Zillali Court of Surat against the appellant and 
Munjee-bhaee , in which lie stated, that, in the Sumvit 
year 1856, (a.d. 1799-1800,) the appellant and Munjee- 
bhaee began to have dealings with him in their father’s 
name ; that the account was regularly adjusted by the 
gomashtahs* of both parties up to the Sumvit year 
1860 ; (a.d. 1803-4 ; ) that the transactions of Sumvit 

1861, (a.d. 1804-5,) up to the last day of the month 
Assin, (October 1805,) were examined on the 9th Poos- 
sood 1862, (a.d. December 1805), at which time there 
appeared a balance in his favour of rupees 7,132. lq. 
60r. ; and that some time after this his gomashtah, 
Peshtun, fraudulently took away several documents 
from his house, amongst which were letters from the 
appellant, recognizing his debt and assuring him of 
payment. He then stated, that his claim against the 
appellant and his brother on this alleged account- 
current amounted to rupees 7,132. lq. 60r. principal, 
and rupees 6,556. 3q. 16r. interest, from which he had 
deducted rupees 2,125 principal, and rupees 2,070. 

* Agents or confidential representatives. 


E 
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3q. 6r. interest, amounting to rupees 4,195. 3q. 6r., 
011 the acceptance of Hormuz-jee Bheem-jee, who, how- 
ganda ever, had not then paid him a rea, leaving a balance 
koonwur- against the appellant and his brother of rupees 9,493. 
JEF jee. NIK " IQ- 69r., of which he claimed payment. 

To this plaint the appellant and his brother Munjee- 
bhaee put in separate answers. Munjee-bhaee insisted, 
in his answer, that a balance was, in fact, in his fa¬ 
vour ; but that the respondent had, in collusion with 
Hormuz-jee, got possession of his {Munjee-bhaee’s) 
account-books, and otherwise acted fraudulently on the 
occasion. The appellant, in his answer, insisted that 
the claim was false, that the respondent was, in fact, 
indebted to him for his share of tlie 13,000 rupees for 
which the respondent had given his acknowledgment, as 
before mentioned . The appellant also denied having 
settled accounts with the defendant’s gomashtah, or 
written a letter from Bombay to the effect alleged in 
the plaint, or knew any thing of the acceptance of 
llormuz-jee Bheem-jee. He called upon the respondent 
to produce his hand-writing; he also denied that any 
person had any claim on his father’s property at Surat, 
and, as a presumption of the falsity of the respondent’s 
claim, asked why the respondent had not mentioned 
the claim before, as the appellant had been several 
times at Surat. 

A reply was put in to this answer, to which the 
appellant and Munjee-bhaee rejoined. The plaintiff 
then produced his own books to prove the balance 
due to him, and the following letter, dated October 
1803, from Modee Sorab-jee Vacha Ganda in Bombay 
to the plaintiff at Surat, as evidence of the existence 
of the partnership between the appellant and Munjee- 
bhaee, and their dealings with him. 
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1*36^ 

Sokab-jee 

Vacha 

Ganda 

V . 


(After compliments.) 

“ I had a letter from Munjee-bhaee a few days ago, 
mentioning your having conferred a great obligation on 
us, by advancing rupees 3,500, and that my uncle koonwur- 
Hormuz-jee, after declaring liis want of ready-money, ]EK ™* NlK 
had offered some bags of pearls on which he might 
raise rupees 12,000. In reply to which I have written 
as follows 


“ ‘ Koomvur-jee has acted kindly, and his support is 
very seasonable. If you had asked Hormuz-jee for his 
pearls, he would have refused to lend them ; and he 
now offers them, knowing you could not ask such a 
favour of him. 1 am astonished at your writing about 
this. There was a little delay in procuring the ho on- 
dee* by Peshtun-jee’s promising to give it from day to 
day, and saying your master would grant one for ru¬ 
pees 8,000 ; it was, however, at last obtained for 
15,000. I received a very abusive letter in the 
meantime from Munjee-bhaee, in which he mentions 
that “ Koonwur-jee has told me through Peshtun-jee 
that he has no money to lend, and that any applica¬ 
tion is therefore useless.’’ I suppose he was vexed, as 
the few people to whom he had applied for assistance 
had given evasive answers. I was in hopes that either 
you or my uncle Hormuz-jee would have come for¬ 
ward, but you have no confidence in us, which we 

cannot help. Every thing will be settled on the arrival 
of the hoondee. y 


“ I wrote to Munjee-bhaee as follows :—‘ These gen¬ 
tlemen have no confidence in us; but there was no 
occasion to put yourself in a rage on that account, 
for you have no claims against them. Why not take 


some of our mother’s jewels and mortgage them ; they 


* Bill of exchange. 
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1836 . - would have been afterwards redeemed : and if there 

__ s 

was any delay in this I would have sent a hoondee. 
The difference of exchange is at present so great that 
I cannot send one without being a loser. I have some 
outstanding debts and likewise some trade ; I therefore 
hoped to have been able to assist you, which I will do 
when the trade increases ; but how can I, at present, 
with only 25 or 30,000 rupees.’ I have mentioned 
this to you, knowing you to be my friend. You should 
assist my brother in any difficulty ; or if you could 
not, you might request some friend to come forward, as 
we are unknown in Surat. I thank you, however, for 
what you have done, and you no doubt will continue 
to act considerately. Hormuz-jee used to say ‘ there 
is no difference between us I now, however, find his 
actions are in contradiction to his fine professions of 
friendship. If there had been any difference between 
us, he ought to have requested some other person’s 
assistance. We love our character too much to have 
deceived him : if we had no regard for that, there was 
no use coming here and undergoing so much fatigue 
and vexation. A piece of dry bread and a good name is 
more enviable than riches with a degraded character : 
it is better for a man to eat poison than live with a 
bad name. You must pardon me for what I have 
written about this, and attribute it to my ignorance. 
I have not mentioned the above either to Hormuz-jee 
or Munjee-bhaee. You will deliver the enclosed letter 

to my uncle. 

“I have informed Peshtun-jee of our circumstances, 
and made him acquainted with our concerns with 
Bhookhun, according to your advice. You must settle 
our dispute. Munjee-bhaee mentions your wish to see 
some accounts of Sumvit 1841 : there was no occasion 
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to ask him for them, as you have full powers to do as 

you think proper. We have a large demand against sorab-jee 

Vacha 

our uncle concerning Nunnoo Meya, our paternal ganda 
grandfather, and Byram-jee Sookhya, which, if paid, will koonwur- 
be sufficient, without examining the other accounts, the Jee j ^ n,k 
amount of which he is not able to pay off. 

“ Pardon the trouble I have given you, and tell 
Munjee-bhaee to make haste with the remainder of the 
piece-goods. Sixty corges have been purchased, but 
there is still a great number remaining. Let me know 
if you have any commissions here. 

“ Saturday, 8th Katik-sood 18G0. (October 1803.) 

“ P.S. This is not enclosed to Munjee-bhaee, lest lie 
should suspect its contents, but sent with the malwee’s 
letter. ’ ’ 

Upon the production of this evidence the Court in¬ 
formed the plaintiff that no decree could be passed on 
his single account-current, but, upon his application, 
allowed him time to produce further evidence, and 
witnesses were accordingly produced to prove some of 
the items stated in his accounts ; their evidence, how¬ 
ever, went only to transactions previous to the death of 
Vacha Ganda. 

The evidence given in by the appellant in contra¬ 
diction to that above stated, consisted of the respond¬ 
ent’s uncancelled promissory note or acceptance for the 
13,000 rupees, and the following letter from the res- 
spondent in Surat to the appellant in Bombay. 

“It is a long time since you wrote to me ; I there¬ 
fore expect a letter soon. Understanding that a raffle of 
some jewellery is now going on in Bombay, and as your 
uncle Hormuz-jee and Dea-bhaee have procured tickets, 
thq price of which I hear is rupees 100, I request you 
will procure me one, in the name of Uormuzdiar Hor - 
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muz-jee. Let it be an odd number, and write, me when 

sorab jee you have taken it, and I will send you the rupees 
Ganda 100. Don’t think of the quarrel with your uncle ; 

koonwur pl ease Grod a release will be drawn out after the de- 
jee mamik- wa m e * Munjee-bhaee wrote to you about the Mocha 

business, with Avhich I suppose you are well acquainted. 
If you have any commands here let me know. What 
further can I represent f 

“ Monday, 11th Assin-vud 1860. 

“ To Sorab-jce, son of Vacha Ganda.” 

The evidence adduced by Munjee-bhaee consisted of 
the following written memorandum made by two 
parsee merchants, who being at Bombay, out of the 
jurisdiction of the Zillah Court of Surat, made an 
affidavit identifying the memorandum, before a magis¬ 
trate at Bombay. 

“ We, parsee Rustom-jee Jamset-jee, and Jamna- 
das Tookoy-das, do hereby acknowledge and declare 
that, at the desire of Modee Munjee-bhaee Vacha Ganda, 
we were at parsee Koonwur-jee Manik-jee’s, in order to 
ask and require from him the books of account left 
with him by Munjee-bhaee and Mehta Wrybhookun, 
for the comparison of the accounts from the Gentoo 
years 1856 to 1861 ; when Koonwur-jee answered, 
that he had not examined the accounts yet : ‘ your 

books are in safety, and now I have some business at 
my master’s for a day or two, wherefore you may 
come tomorrow.’ Afterwards again, by the desire of 
Modee Munjee-bhaee, we went twice, when Koonwur- 
jee said, ‘ You must not come to my house ; we parties 
will settle amongst ourselves wherefore this con¬ 
versation we have communicated to Munjee-bhaee. 

* A Hindu festival in November, which is the commencement of the 
commercial year among the Mahrattas. 
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Besides, Modee Munjee-bhaee desired of us a written 
memorandum of the conversation we so had with 
Koomvur-jee, because not knowing what is to happen 
hereafter, and in compliance thereto we have hereby 
given the same in writing. Dated in the Gentoo year 
1861 Assin-vud 30th, Tuesday. 

(Signed) “ Rustom-jee Jamset-jee. 

“ Shah Jamna-das Tookoy-das.” 


On the 24lh May 1815, the Zillah Court, after 
reading the plaint, answers, reply, and rejoinders, ex¬ 
amining the account-books of plaintiff, hearing the 
evidences of the witnesses, perusing the documents 
exhibited, and maturely deliberating on the whole,— 

Decreed, That defendants do pay the sum of rupees 
7,132. 1. 60., being the amount, principal and interest, 
according to the duffers* of plaintiff, of an account- 
current in the name of k acha Gaud a, their father, up 
to the year 1862. No interest was allowed after that 
year, as plaintiff did not appear to have exerted him¬ 
self about the recovery of his money, and suffered 
defendants to leave Surat without preferring a com¬ 
plaint against them. Defendants to pay the fees of 

the authorized vakeels, and costs, according to the 
schedule annexed. 

Against this decree both parties appealed to the 
I rovincial Court at Surat : the now respondent, be¬ 
cause he ought to have been allowed interest on the 
alleged balance of rupees 7,132. lq. 60r.; and the pre¬ 
sent appellant and Munjee-bhaee, because the decree was 
wrong in allowing any part of the claim whatsoever. 

The appeal of the respondent was entered on the tile 
of the Provincial Court as No. 421; that of the ap¬ 
pellant and his brother as No. 424. 


1836. 


SORAB-JEE 

VACHA 

Ganda 

v . 

Koonwur- 

JEE MANIK- 
JEE. 


* Account-books. 
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l8 3 6 - No. 421 came on first. In that appeal, the Provin- 
sorab-jee cial Court, having previously had transmitted to it 
Ganda from the Zillali Court of Surat, the proceedings of that 
koonwur- Court in a suit brought by Peshtun-jee against the 
JEE jee MK a PP e ^ an f and Munjee-bhaee, on a mortgagee bond for 

10,000 rupees, executed in the family name of Vacha 
Ganda by Peshtun Koorshed-jee, as attorney for Mun¬ 
jee-bhaee, made a decree on the 10th November 1815, 
in which, after observing, that the suit was originally 
filed for the balance of an account-current with Vaclia 


Ganda , father of the defendant, the appellant, and Mun¬ 
jee-bhaee, closed in 1862; principal, rupees 7,132. 1. 60. 
and interest, amounting in the whole to 13,689. 0. 75. 
from which the plaintiff (the respondent) deducted, to 
the credit of the defendant, the acceptance of Hormuz- 
jee, to the amount of 2,000 rupees, and interest 
thereon, leaving balance claimed 9,493. 1. 69.; that the 
defendants not only denied the debt, but also that any 
such acceptance was ever given; and that the last plea 
was first inquired of, and, on the testimony of Ilormuz- 
jee himself, that he accepted an order to pay plaintiff, 
but that the money was still in his hands, owing to a 
subsequent prohibition from defendant to disburse the 


amount to the plaintiff, is admitted; that sundry wit¬ 
nesses were then called to prove sundry entries in the 
plaintiff’s books; went on to say, “ When it is consi¬ 
dered how impossible it must, generally speaking, be 
to prove a merchant’s accounts by oral testimony, it 
will appear quite unnecessary, in this record, to go 
through the detail of their evidence. Thus much, how¬ 
ever, appears : that the accounts were never regularly 
compared and adjusted between the parties; that the 
plaintiff on one occasion put off, on the pretext of 
other business, the examination which defendant ( Mun- 
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jee-bhaee ) had prepared to make, having carried his 
books to plaintiff’s house for that purpose. These 
Avere also left with plaintiff, and when he was applied 
to for their surrender he evaded compliance. Again, 
it must be observed, that nothing appears to impugn 
the correctness of the plaintiff’s account, and upon the 
face of it judgment went for plaintiff to the amount of 
the balance of principal only, interest being disallowed 
on the ground of plaintiff’s silence in regard to his 
claim for a period of seven years, (namely, from Sunwit 
1862 to the month of Chyte-sood 6tli 1869, a.d. 6 th 
April- 1813,) during the greater part at least of which 
time the defendants (appellant and Munjee-bhaee) were 
residing in business at Surat. The apjjeal was insti¬ 
tuted to recover that amount of interest, the debt 
being for moneys advanced, on which the plaintiff had 
to pay interest himself, and that there was a further 
chum got up to interest on the amount of (he decree, 
from the date of filing the suit in 1813, April 6th! 
dlie respondents answered separately, and at length. 
The sum of all is, that they deny the principal debt, 
and consequently the appellant’s claim to interest 
thereon, and that they would have appealed against 
the judgment themselves, but were at a loss for the 

prescribed securities, and in the meantime were fore¬ 
stalled by the appellant.” 

The Court did not think fit to enter into the re¬ 
spondent’s pleas in bar of the judgment, because they 
had filed a separate appeal (No. 424) against the same 
decree, which would afford occasion for investigating 
the merits of the question at large, the present appeal 
being confined to interest, which, admitting the prin¬ 
cipal to be due, there was no discretion in the Court to 
disallow. 


1836. 

Sorab-jee 
Vacha 
Gan da 

v . 

Koonwur- 

JEE MANIK- 
JEE. 
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It was therefore adjudged by the Court that the 
respondents (the now appellant and Munjee-bhaee) do 
pay the amount of interest disallowed by the decree of 
the Zillah Judge, being rupees 2,361. 0. 09., simple in¬ 
terest, and also rupees 1,690. 1. 37., being the interest 
on the principal sum of rupees 7,132. 1. 60., from the 
6th April 1813, on which day the original suit was 
filed in the Adawlut, up to this day; and further, the 
sum of rupees 48, being the amount of costs disallowed 
in the Zillah Court. 


The appeal No. 424, which was prosecuted by the 
appellant alone, Munjee-bhaee being unable from po¬ 
verty to pay the fees of Court, was heard on the 
23rd July 1816; when the Provincial Court, upon 
the same evidence which was before the Zillah Court, 
after observing that Vacha Ganda, the father of the ap¬ 
pellant, was an inhabitant of Surat, but about the 
Hindoo year 1846 or 1847 went to reside at Bombay, 
and traded there until about 1856, when, his mind 
being in a diseased state, the family came to Surat, 
and his affairs were afterwards carried on in his name 

by his eldest son; that “ Munjee-bhaee Vacha Ganda 

# 

died in 1857, and the affairs of the family continued 
to be carried on precisely as before his death by the 
eldest son, in the father’s name, (and it is not at all 
pretended that he did not leave much more property 
than the amount of this suit,) until 1862, when the 
respondent closed his accounts with that firm; that 
the appellant acknowledged his responsibility until his 
father’s death, and had no proof whatever of any sepa¬ 
ration of his interests after that date; (and it was on 
this point exclusively that the appeal turned;)—the 
Court not finding any proof, or even any reason to be¬ 
lieve that any separation of Soorab-jee’s interest took 
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place before 1862, affirmed the Zillah Judge’s decree, 
with interest from 10th November last to the date of 


the decree, at twelve per cent., and costs, against ap¬ 
pellant.” 


The appellant and his brother appealed from both 
these decrees, of the 10th November 1815 and the 
23rd July 1816, to the Sudder Adawlut at Botnbay. 


In the meantime the respondent, finding, from the 


appellant and Munjee-bhaee’s answers, 
denied having given any direction to 
give his acceptance for 2,125 rupees, 
spondent had deducted in his original 


that they both 
Hormuz jee to 
which the re¬ 
claim, filed a 


fresh suit against the appellant and his brother for 
2,125 rupees and interest. The appellant alone ap¬ 
peared and defended this suit. The only witness called 
by the appellant was Hormuz-jee, who deposed that 
he had paid no part of the 2,125 rupees to the respon¬ 
dent. The Court, after referring to the duffer of the 
respondent filed in the former suit, together with the 
proceedings there and in the Court of Appeal, by its 
judgment, dated the 26th March 1817, decreed the 


appellant and his brother to pay the 2,125 rupees, to¬ 
gether with an equal amount of interest, making alto- 
gethei 4,250 lupees, and also to pay the respondent 
all his costs except those of his rejoinder. 


3 he appellant appealed from this decree to the Pro¬ 
vincial Court, who confirmed the same by their decree 
of the 14th April 1818, with interest at twelve per 
cent, from the date of the Zillah Judge’s decree, and 
costs. From this decree the appellant again appealed 
to the Sudder Adawlut at Bombay. 

The appeals of the appellant and Munjee-bhaee from 
the decrees of the Provincial Court in the first suit, 
were heard together by the Sudder Adawlut on the 


1836. 
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, i836 \ 25th March 1818. The appellant had, in the course 
sorab-jee 0 f the proceedings there, put in as evidence the re- 

VACHA 

ganda spondent’s answer in a suit instituted by the appellant 
2) # 

koonwur- in the Zillah Court, for recovering his share of the 
JEE jee N 1K 13,000 rupees previously mentioned, in which the re¬ 
spondent acknowledged that he had lent 250 rupees to 
the appellant, but which he had never charged in his 
account with Vaclia Ganda, as he would have done 
had the appellant been a partner in that house. 

The decree of the Sudder Adawlut is dated the 25th 
March 1818, and the chief reasons assigned for the 
judgment were thus stated : “ That it appeared, upon 
an examination of the documents filed in the case, 
that the accounts between the parties were never regu¬ 
larly compared and adjusted, but that Koonwur-jee on 
one occasion put off, on pretence of other business, 
the examination which Munjee-hhaee prepared to make, 
having carried his books to the respondent’s house for 
that purpose. Nothing however had transpired to 
impugn the correctness of the respondent’s account; 
and upon the face of it judgment had been given in 
his favour for the principal amount by the Surat 
Adawlut, and affirmed with interest by the Court 
of Appeal. The account appears to have commenced 
in the lifetime of the father of the appellants, who, or 
his death, took possession of his property, and of course 
became responsible for his debts. The account was 
afterwards continued in the name of the father, and 
the sons have not proved any division of the family 
property and separation of the family, or assigned any 
good reason why one only of them should be respon¬ 
sible, while the probability is that the other is now in 
possession of most of the property of the father. The 
account commenced with the father and continued 



ON APPEALS FROM THE EAST INDIES. 


61 


with the children; and the sons, as heirs to the father, 
must be considered jointly and severally responsible 
for whatever property of the father came into their 
hands, or their acquirements in trade from it. The re¬ 
spondent has satisfied the lower Courts respecting- the 
different items composing- the account, and the amount 
of the balance actually due, and the Sudder Adawlut 
cannot draw any line of distinction between the bro¬ 
thers for the portion which each is to pay, as it does 
not appear in what proportions they took possession of 
their father’s property. One of these may have been 
more successful in business than the other, but they 
appear to have possessed themselves equally of their 
father’s estate, whatever it may have been, and to be 
equally responsible for the account with the respondent, 
for they are both equally credited in the sum of 13,000 
rupees in part of the said estate. 

The Sudder Adawlut, under the circumstances, 
was therefore of opinion that the decrees of the Court 
of Appeal at Surat, in Cases No. 101 and 114, ought 
to be affirmed with costs; and as no discretion about 
interest could be exercised under section xii,* Regula¬ 
tion \ II, a.d. 1812, it was therefore to bo allowed, 
provided the same did not exceed the amount principal, 
jas laid down in section iv, Regulation I, a.d. 1814 ;f 

ft 

# ^ Sect. xii. If the Sudder Adawlut shall confirm the decree of the 
Provincial Court, it shall adjudge interest at the rate of one per cent, per 
mensem, on all sums receivable by the respondent under the decree; 
and the Sudder Adawlut is authorized to punish appeals which may 
appear to it to be litigious, by a fine to government, proportionate 
to the condition of the party and the circumstances of the case. 0 

t “ Sect. iv. Where the interest on debts or on money lent may 
have accumulated so as to exceed the principal money, the Courts of 
Adawlut shall not decree a greater sum for interest than the amount 
of such principal money. ” 
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and the decrees passed by the Court of Appeal under 
dates the 10th November 1815 and 23rd July 1816 
were accordingly affirmed with interest and costs. 

In the appeal of the appellant from the decree of 
the Provincial Court of the 23rd July 1816, in the 
second suit, the Sudder Adawlut, on the 12th May 
1819, affirmed the decree appealed from, with interest 
and costs. 


The appellant presented his petition of appeal to the 
King in Council against the said several decrees of the 
Sudder Adawlut of the 25th March 1818, and the 12th 
May 1819, and prayed they might be reversed for the 
following reasons :— 

I. Because there not only was no evidence that the ap¬ 
pellant ever had any account with the said respondent 
or was a partner in the house of Vacha Ganda, but the 
presumption it afforded led to a different conclusion. 

II. Because, admitting the appellant, as one of the 
administrators of Vaclia Ganda, to have been liable to 
the extent of the assets received from him, yet it ap¬ 
peared, upon the face of the respondent’s own alleged 
accounts, that a balance was due from him to Vacha 
Ganda at the time of Vacha Ganda’s death, and the 
appellant ought not to have been held liable for an ac¬ 
count kept in his father’s name many years after his 
death, without any proof of the appellant’s ever having 
sanctioned such account. 

III. Because the respondent’s own books ought not 
to have been received as decisive evidence in his own 
favour against the house of Vacha Ganda, especially 
when it had been proved that they had never been ba¬ 
lanced or compared with the books of that house 
during the period ; in question, which the respondent 
had actually possessed himself of, and had refused to 
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deliver up when they were demanded of him by Mun- 
jee-bhaee. 

IV. Because the respondent ought not to have been 
allowed interest on the alleged balance, which consisted 
chiefly of interest upon supposed annual balances 
struck by himself, without any evidence of communi¬ 
cation with any member of the firm sought to be 
charged. 

The respondent, on the other hand, submitted that 

the appeal ought to be dismissed, and the decrees of 

the Sudder Adawlut of Bombay affirmed, for the fol¬ 
lowing reason :— 


1836. 
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Because the correctness of the respondent’s account- 
current, and the joint liability of the appellant and his 
brother Munjee-bhaee to discharge the balance of that 
account, were sufficiently established by the evidence. 


Mr. Miller, K.C., and 
the appellant. 



Wigram, K.C., for 


Mr. Serjeant Spankie, and Mr. Lloyd, for the 
respondent. 


The Vice-Chancellor (Sir Lancelot Shadwell). 

On the 6th April 1813, Koomvur-jee Manik-jee, the 
respondent jn this appeal, brought his plaint in the 
Zillah Court of Surat against Munjee-bhaee and the 
respondent Sorab-jee, alleging that they had dealings 
with him; that their account-current was regularly 
adjusted by their gomashtahs up to 1860, and that on 
the 9th Poos-sood 1862 there was a balance in the 
respondent’s favour of rupees 7,132. 1. 60. This claim 
against the defendants was for that sum, principal and 
interest, equal in the whole to rupees 13,689. 0. 75 
from which he deducted rupees 2,125 principal and 
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rupees 2,070.3.6. interest, making rupees 4,195.3.6., 
on the acceptance of Hormuz-jee Bheem-jee, who, it 
w&s alleged, had not paid the plaintiff a rea, leaving a 
balance against the defendants of rupees 9,493. 19. 69. 

The defendants answered separately. The appel¬ 
lant denied having settled accounts with the plaintiff’s 
gomashtah. 


In support of his case the respondent produced an 
extract from his own accounts. Two letters were also 
put in evidence, and some witnesses were examined. 
The inference from the letters rather was, that there 
had been separate transactions between the respon¬ 
dent and the appellant. But there was no evidence to 
show that the appellant was privy to the respondent’s 
accounts. The Zillali Court, however, on the 24th 
May 1815, decreed that the defendants should pay to 
the plaintiff the sum of rupees 7,132. 1. 60., the 
amount of the principal sum claimed, according to the 
dufters of the plaintiff ; but refused to decree interest 
thereon, on account of the plaintiff’s having laid by 
for seven years without prosecuting his demand. 


The respondent, on the 17th October 1815, brought 
another plaint in the Zillah Court against Munjee- 
bhaee and the appellant, to recover the 2,125 rupees, 
and interest, on account of the acceptance of Hormuz- 
jee ; and on the 26th March 1817, the Court decreed 
that the defendants should pay to the respondent the 
2,125 rupees, and interest. 


The only evidence in that suit was, that it appeared 
by the evidence of Hormuz-jee, and the plaintiff’s dufters 
in the former suit, that the 2,125 rupees had not been 
paid to the plaintiff : no additional evidence was offered 
to show that the defendants could be bound by the 
plaintiff’s accounts. 


I 
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The respondent appealed to the Provincial Court »« 36 . 
against the decree of the 24th May 1815, because in- so^Tjee 
teiest had not been allowed him on the sum recovered, Ganda 
and the Provincial Court, on the 10 th November 1815, koonwur- 
dec.reed the appellant and Munjee-bhaee to pay the in- JEE ^ NIK 

terest which had been disallowed by the Zillah Court, 
and the costs of the appeal. 

The appellant appealed to the Provincial Court 
the decree of the 24th May 1815 ; but on the 
July 1816, the Provincial Court affirmed the decree. 

The appellant also appealed to the Provincial Court 
from the decree of the 26th March 1817 ; but on the 
14th April 1818 the Provincial Court affirmed it. 

Upon three distinct appeals to the Court of Sudder 
Dewanny Adawlut, in two of which Sorab-jee was sole 
appellant, and in the third, he and Munjee-bhaee were 
joint appellants from the three decrees of the Provin¬ 
cial Court,—those decrees were affirmed with costs by 
these decrees ; two of the 25th March 1818, and one 
of the 12th May 1819. The appellant, Sorab-jee, has 
presented his appeal to His Majesty in Council against 
those decrees of the Sudder Dewanny Adawlut. It is 
observable, that if the first decree of the Zillah Court 
were right, its second decree might be right also for 
the claim for the sum of 2,125 rupees, and interest, 
rested on the same ground as the claim by the first 
plaint; and if those decrees were right, the decree of 
the Provincial Court upon the appeal of Koonwur-jee 
Mamk-jee, for the interest disallowed by the Zillah 
Court, might be right also ; but if the decree of the 
Zillah Court upon the first plaint was wrong, then 
that plaint, as well as the plaint in the second suit in 
the Zillah Court, and the appeal of Koonvmr-jee Ma- 
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nik-jee to the Provincial Court, should have been dis¬ 
missed with costs. 


No evidence was brought before the Provincial 
Court, or the Court of the Sudder Dewanny Adawlut, 
which was not before the Zillah Court, so that the 
decrees can only be supported by holding that one 
party producing his own books of account can bind 
the other. But such a proposition is utterly untenable, 
and the result is that all the eight decrees of the Sudder 
Dewanny Adawlut Court are wrong; that the three 
decrees complained of must be reversed as to the ap¬ 
pellant, but without costs ; and the decrees of the Pro¬ 
vincial and Zillah Court be reversed so far as they 
direct the appellant, Sorab-jee, to pay principal, in¬ 
terest, or costs. But the two original plaints in the 
Zillah Court, and the respondent’s appeal to the Pro¬ 
vincial Court, must, as against the appellant, Sorab-jee, 
be dismissed with costs. 
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Jannokee Doss 


v. 


Appellant, 
Respondent . 


The King, at the Prosecution of Bin- 
dabun Doss. - - 

On appeal from the Supreme Court of Judicature at 

Fort William in Bengal. 

HEARD EX PARTE. 

Jurisdiction Criminal Court—Accused resident at Benares—Complicity in 
offence of conspiracy committed in Calcutta—Jurisdiction of the supreme 

Court at Calcutta. 

Under the general jurisdiction of the Supreme Court at Calcutta a person 
though resident at Benares is liable to its jurisdiction, if privy to and co- 
operating m a misdemeanor committed within it. 

Where therefore, a party resident at Benares was indicted with others 

to be°arrested P inT f ° 1 ' a . conspiracy, in procuring the prosecutor 

arrested u \ a fictitious action at law, and the instructions for the 

“ 4 " 01 e proved, to the satisfaction of the jury, to have originated with 

the appellant, it was held by the Judicial Committee that the offence 

that g Court P hml ria.‘ jUli 1 Sdicti0U of the »apreme Court at Calcutta, 
that Court had rightly assumed jurisdiction over the parties privy to if 

though, from the slight nature of the evidence, they directed a new trial'. 

The appellant, who was a native of Benares, in the s 
district of Benares, in the East Indies, was, in the 
montn of August 1829, tried at Calcutta before the 
Supreme Court of Judicature, upon an indictment, 
wherein he and one Ramchunder Bay, and four other 
persons, (all natives of India, but all of them, except 
the appellant, persons resident in Calcutta,) were 
charged with having unlawfully conspired to procure 
the imprisonment, or detention in prison, of Bindabun 
Boss, the prosecutor, (also a native of India,) by falsely 
aad maliciously causing an action at law to be brought 
against him by and in the name of the said Ramachander 

Bay, for the recovery of a sum of money falsely alleged 
to be due to the latter. 

thl nlT! : ,i L ° rd ,- ® r 0 U e llam . the Vice-Chancellor, Mr. Justice Bosanquet, 
the Cluef Judge of the Court of Bankruptcy, and Sir Alexander Johnston! 
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The appellant had always, from the time of his 
birth, resided in Benares, his native place, and nn t.il 
after the trial of this indictment, he had never been to 
Calcutta, or to any place within several hundred miles 
of Calcutta. 


On the 6th August 1829, the trial of the appel¬ 
lant was ordered to proceed in his absence, he being 
unable to leave his house at Benares by reason of ill 
health. 


At such trial three of the defendants, Ramchunder Day, 
Hullodhur Doss, and Cossinanth Doss, forfeited their 
recognizances for want of appearance ;—against the 
other three defendants, the appellant, Juggernauth 
Sing, and Assah Sing, the jury returned a verdict of 
guilty. 

The evidence in support of the prosecution consisted 
of certain exhibits, being the proceedings in the said 
action against the prosecutor, and of the parole evi¬ 
dence of eight witnesses. 

The evidence of the six first witnesses did not in the 
slightest degree tend to implicate the appellant in the 
alleged conspiracy. 

The seventh witness for the prosecution was one Gun- 
nesh Bhutt, who stated, that in the month of Choyt* 
the appellant and himself were residing at Benares : that 
one day (but on what day the witness could not recol¬ 
lect) he was going from his own house to the house of 
one Hurrackchund, who lived in Benares and near the 
prosecutor’s, when the appellant called out to him, and 
addressed him in the following terms : “Your baboo ox- 
master,” (meaning the prosecutor,) “is going to Cal- 


* This month answers to our months of March and April, com- 
mencing about the middle of March and ending about the middle of 
April . 
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cuita; what is tlio use of liis going? Let him lake 20,000 
rupees, and give a ruffanama .”* 

This witness, in his cross-examination, admitted that 
he was then in the service and pay of the prosecutor; 
that he had been in such service and pay for seventeen 
years; and that he had been attached to the prose¬ 
cutor from the time when he was twelve or fourteen 
years of age. 

The eighth and last witness fox - the pi'osecution was 
one Munkuram Doss-, he described himself as being a 
gomashtah or agent to merchants; that he had known 
the appellant twenty-five years; that he remembered 
the eiicumstance oi the 2 ^rosecutoi ,, s being ai’i'ested; 
(this arrest took place in or about the latter end of 
July or beginning of August 1828;) that he, the wit¬ 
ness, saw the appellant about that time; that he was 
passing along; that the appellant was at a window of 
his house; that the appellant called him, the witness, 
and said, “ I hear you are going to Calcutta with 
Bindabun-, do not go; if you do go you will be put to 
trouble for nothing, and will reap no benefit. He is 
going from here in custody; other complaints may 
then be made, and he will not get his liberty. Enter 
into my service, and 1 will give you good wages.” 

The witness then proceeded to state, that he refused 
such oiler; that before this time the prosecutor had 
asked him to go to Calcutta, and that he, the witness, 
had agreed so to do. The appellant showed me (added 
the witness) a letter, and said, “ Very well; here is a 
letter informing me that when he gets down other 
complaints will be preferred against him.” The appel¬ 
lant (continued the same witness) said, “ I have also 
written to Calcutta, directing that when he reaches he 
shall not obtain his liberty.” 


^836. 

JANNOKEK 
DOSS 
v. 

-blNDABUN 

DOSS. 


* Deed of compromise. 
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This witness, in his cross-examination, said, “ I 
used occasionally to call at the Cottee, —no one else 
was with me; Jannokee (the appellant) was sitting up 
stairs; I went up to him; there were a number at the 
gate, not up stairs where he was; I don’t know the 
names, peons, and servants, and so forth. He never 
before called me in that manner; I had been occa¬ 
sionally there before. Bindabun had then been arrested 
seven or eight days; I had not entered into his en- 
ploy before he came down to Calcutta-, one day when 
I went to him, previously to his being arrested, he 
asked me if I w T as willing to go down to Calcutta on 
his behalf. I was aware of the mode of conducting 
business in the native Court, not in this Court. The 
object was to send me down to Mr. Goldsworthy, (the 
prosecutor’s attorney,) and to have me with Mr. Golds¬ 
worthy when Bindabun went to gaol.” 

Upon this evidence the appellant was found guilty. 

On the 26th October 1829, the appellant moved 
for a new trial; and by his affidavit stated that he had 
never, until after the time of such conviction, quitted 
Benares since his birth; that in August 1826, he em¬ 
ployed the said Juggernauth Sing to act as his agent in 
Calcutta in the general management of his affairs 
there; that being ignorant of the law of England, and 
of the form of proceeding in the Supreme Court at 
Calcutta, he had ahvays entrusted the care and 
management of all such legal proceedings in that Court 
as he might be interested in to an agent; that Jugger¬ 
nauth Sing, as such agent, had employed several soli¬ 
citors on the appellant’s behalf, and had even changed 
such solicitors without having previously communi¬ 
cated with the appellant upon the subject. 


That in March 1828, a native writer, whom he had 


V 
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never before seen, and with whom he was wholly un¬ 
acquainted arrived at Benares with a letter from 
Juggernauth Sing,, stating* the bearer had come to 
Benares for the purpose of serving* some summonses 
or subpoenas upon the prosecutor, and requesting* ap¬ 
pellant to cause the same to be served accordingly; and 
that in consequence of such request, he ordered one 
of his servants to accompany the said native writer, 
and point out to him the person of the prosecutor; 
and that in May 1828, he received another letter from 
Juggernauth Sing, informing* him that a writ of attach¬ 
ment had been issued against the prosecutor, and re¬ 
quiring him, the appellant, to assist in executing the 
same; and that he therefore, in the performance of 
what he considered his duty, directed one of his ser¬ 
vants to point out to the officer who had the charge of 
such writ the person of the prosecutor. 

That he had for many years led a very retired life, 
and that during the four last years he had not quitted 
his house more than ten or fifteen times altogether, and 
that during such period he had not once been absent 
from his house for more than an hour at a time; and 
that he had given strict orders (which had been ob¬ 
served) to his door-keepers, during* the whole of such 
period, not to admit any person into his house at 
Benares, until one of such door-keepers (some of whom 
were always stationed at the gate) should have pre¬ 
viously informed him of the name and quality of the 
party seeking admittance. 

That he did not know and was not acquainted with 
any person called Gunnesh Bhutt; and that he never, 
either in the month of Clioyt, in the Bengal year 1235, 
or at any other time, conversed or spoke to such last- 
mentioned person, or to any person called MunJcuram 


> 836 . 

JANNOKEE 
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V. 

bindabun 
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i8 3 6 -^ Doss : he denied that he had ever said to the said 
Jannokee Gunncsh Bhutt that his master, Bindabun, was going 

DOSS 

v. to Calcutta, or that he had ever uttered any words to 
Kl noss UN the like effect; or that he had ever asked the said 

Gunnesh Bliutt what was the use of the said Bindabun 
going- to Calcutta-, or had ever asked any other ques¬ 
tion to the like effect; or that he had ever proposed or 
offered, through Gunnesh Bhutt, or through any other 
person or persons, to give the said Bindabun 20,000 
rupees, or any other sum of money, or that he had 
ever made any other proposal or offer to that or the 
like effect; that he had never held any conversation 
with the said Gunnesh Bhutt on the subject of the said 
Bindabun, or of any compromise, or on the subject of 
the said Bindabun and the said Gunnesh Bhutt, or 
either of them, proceeding to Calcutta-, and that to 
the best of his belief, he had never conversed with the 
said Gunnesh Bhutt on any subject whatever, and that 
the said Gunnesh Bliutt was entirely unknown to him, 
and that he never knew that any person of that name 
had ever been in the service of the prosecutor. 


That he was in like manner wholly unacquainted 
with any person named Munkuram Doss, and that he 
never called or spoke to any person named Munkuram 
Doss from any window or other part of his house; 
that he never said to the said Munkuram Doss that he 


had heard that the said Munkuram was going to Cal¬ 
cutta with the prosecutor; that he never said to the 
said Munkuram “ Do not go,” or any words to the like 
effect ; that he never said to the said Munkuram, “ that 
if he went to Calcutta he would be put to trouble for 
nothing, and would reap no benefit,” or any words to 
the like effect; that he did not then, or at any other 
time, say to the said Munkuram, or to any other per- 
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son, u that the prosecutor was then going from Benares 
in custody, or that other complaints would or might 
then or thereafter be made, and that the said prose¬ 
cutor would not get his liberty,” or any words to the 
like effect; that he never asked the said Munkuram to 
enter into his service, or offered to take the said Mun¬ 
kuram into his service; that he never offered to give 
the said Munkuram any wages; that he never produced 
or showed any letter to the said Munkuram, or said to 
him, ” Very well, here is a letter informing mo that 
when Bindabnn gets down, oilier complaints will be 
preferred against him,” or any words lo the like effect; 
that he never said to the said Munkuram that he had 
written to Calcutta, directing that when Bindabnn 
reached Calcutta he should not obtain his liberty, or 

%J 7 

any words to the like effect; that he never wrote to 
any such effect on that or any occasion to any person 
or persons, either at Calcutta\ or elsewhere, respecting 
the said Bindabun ; that he never called to the said 
Munkuram from either of tlie windows of his house, or 
asked or desired tlie said Munkuram to come up stairs; 
and that the said Munkuram never came to him, or 
conversed with him, in any part of his said house; and, 
to the best of his belief, the said Munkuram never was 
in his house. 

That the evidence or testimony which was given by 
the said Gunnesh Bhutt, and Munkuram Doss, at the 
trial of the said indictment, so far as related to the 
alleged conversations with him respecting the said 
prosecutor, was utterly false. 

That he never entertained any design or intention of 
causing the said prosecutor to be arrested, or confined, 
or detained at Calcutta, either on the occasion or in the 
manner in the sgid indictment stated, or at any other 


* 8 3 6 . 
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time, or in any other manner; and that he never com¬ 
municated such intention or design to any person or 
persons whomsoever. 

That he never was informed by any person or per¬ 
sons that any such design was entertained by any per¬ 
son or persons; that he never, directly or indirectly, 
abetted or encouraged, or counselled, or advised any 
such design or intention, and that he never was in any 
manner privy thereto; that he never, directly or in¬ 
directly, ordered, counselled, advised, or encouraged 
the said Juggernauts Sing, Assail Sing, Ramchunder 
Ray, Ilullodhur Doss, and Cossinanth Doss, or any or 
either of them, or any person or persons Avhomsoever, 
to bring any action or institute any suit against the 
said prosecutor for recovering or compelling the pay¬ 
ment of sicca rupees twelve thousand, or any other 
sum of money. 

That it was wholly unknown to him how, or why, 
or when, or wherefore, the action stated in the said 
indictment against the said prosecutor, at the suit of 
Ramchunder Day, was commenced. 

That Blieecom Sing, Chota Ramjeewun, Furzaud 
Ally, Meer Rajeb Ally, and Burra Ramjeervun, were 
his door-keepers, and were stationed at the gate of 
his house at Benares, and were all respectively in his 
service as such door-keepers before and during the 
whole of the said month of Choyt, and at and before 
and after the time when the said Bindabun was arrested 
at Benares under the said writ of attachment. 

And the said Blieecom Sing, Chota Ramjeewun, 
Furzaud Ally, Meer Rajeb Ally, and Burra Ramjee¬ 
wun, (the appellant’s said door-keepers,) by their affi¬ 
davit stated, that they had been in the appellant’s ser¬ 
vice, as his door-keepers, for the six last years and 
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upwards ; and that during such period three of them 
at the least had always remained stationed at the gate 
of the appellant’s said house. They confirmed the 
appellant’s statement as to his retired mode of life, and 
the situation of his house and its windows ; and 
stated, that to the best of their belief neither the said 
Gunnesh Bhutt nor Munkuram Doss had ever, during 
the last four years and upwards, entered or called at 
the appellant s said house, or been addressed from any 
of its windows ; and that if they, the said Gunnesh 
Bhutt and Munlcuram Doss, or either of them, had so 
entered, called, or been addressed, they, the said door¬ 
keepers, or some of them, must have known it. 

Several witnesses swore that bribes had been offered 

them if they would give evidence upon the trial of the 
said indictment against the defendants. 

The Court refused to grant the appellant a new trial, 

but gave him leave to appeal to His Majesty in 
Council. 


Under the above circumstances, it was contended 
on the part of the appellant, that the indictmem 
against him should be quashed, or that the verdici 
which has been pronounced against him should be sel 
aside for the following amongst other reasons :_ 

I. Because the appellant was not a person in anj 
manner subject to the jurisdiction of the Supreme 
Court, either generally or in a special character, and 
the indictment averred, as is usual and necessary to 
show the jurisdiction of the Court, “That the appel¬ 
lant and the several persons accused, committed the 
several offences and misdemeanours therein specified at 
Fort William in Bengal, and therefore are persons 
severally and respectively subject and amenable to the 
jurisdiction of the said Supreme Court for the said 
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offences, &c.” Whereas the appellant had not, at the 
time of the commission of the overt acts of conspiracy 
stated in the indictment, ever been at Calcutta, and 
that even if the evidence applicable to the appellant 
had been true, it did not tend to prove the commis¬ 
sion of the offence charged upon him at Calcutta, so 
as to render him amenable to the jm'isdiction of the 


Supreme Court for the said offence : and if guilty of 
the offence charged against him, he was amenable to 


the jurisdiction of the Criminal Court, established 
under the British authority at Benares, where he re¬ 
sided. 


II. Because, supposing the said Court to have had 
such jurisdiction to try the appellant, the evidence 
against the appellant was insufficient to warrant the 
verdict found by the jury. 

III. Because, under the circumstances of this accu¬ 
sation, sufficient grounds were laid before the Su¬ 
preme Court to call upon the said Court to direct 
a new trial in a case when the verdict and judg¬ 
ment would be so injurious to the character of the 
appellant. 


Mr. Sergeant Spankie and Mr. Tennant for the 
appellant. 

The Court below exceeded their jurisdiction in 
taking cognizance of the offence charged against the 
appellant. The indictment averred that the appellant 
committed the several offences and misdemeanours 
therein specified at Fort William in Bengal. Whereas 
the appellant, at the time of the alleged commission of 
the offence, had never been at Calcutta, and was resident 
at Benares, without the jurisdiction of the Supreme 
Court. By the Act 13 Geo. Ill, c. 63, the limits of the 
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Supreme Court in criminal matters are defined,* and 
were very fully discussed in Sir Elijah Impey’s case.f 


The indictment against the appellant and the other 
defendants was for unlawfully conspiring to procure 
the imprisonment of Bindahuu Doss, the prosecutor, 

causing an action at law to 
he brought against him. The alleged conspiracy is 
therefore the gravamen of the charge, and constitutes 
the misdemeanour. We admit that it is not necessary to 
set out the overt acts which constitute the offence; 
and provided it is completed, and the party committing 
the overt acts is within the jurisdiction, he is amenable 
to the Court. But in this case the overt act charged 
was not committed within the jurisdiction, nor was the 
party even liable or amenable to it. 


1836. 

Jannokee 

Doss 

v. 

Bin da bun 
Doss. 


Where two persons conspire to do a criminal act, 
one of whom is resident within the jurisdiction of the 
Supreme Court at Calcutta, but the other not, the 
party so resident can alone be made liable to the pro¬ 
cess. . The other must be tried for the offence, if it bo 
any, in the country in which he is resident. 

A conspiracy is a constructive act, and must be so 


*/ an t ed in pursuance of that Act, 26th 
all times a Court of record, and shall be a Court of over and 

in r" f ° r ♦«"> of dr; z" 

‘•“ p =.S °rir*.d 

and o,tV b - t h f ’ d 0 "f’ 0r comml tted within the said town or factory 
and the limits aforesaid, and the factories subordinate thereto.” 

t Pari. Hist., vol. xxvi, p. 1335. 
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charged ; the publication of a libel, in Rex v. Johnson * 
was held to be in London, though the letter issued in 
Dublin, and the agent of the defendant, being within 
the jurisdiction of the Court of King’s Bench, was 
held amenable to that Court. We admit that the 


question of jurisdiction must turn upon the wording of 
the charter, but the construction taken by the Court 
below has never vet been put upon it. 


The evidence, if admitted to its full weight, is too 
slender to support a charge of conspiracy. Two only 
of the witnesses say any thing against the appellant, 
Gunnesh Bhutt and Munkuram Doss; the first speaks 
to a declaration of the appellant, that the prosecutor 
was going to Calcutta, advising him to take 20,000 
rupees, and give a ruffanama, which is a deed of com¬ 
promise, and implies that there was an equity suit 
pending between the parties at the time : while the 
second witness, Munkuram Doss, speaks at most only to 
the threat of issuing an attachment. How can that bo 
construed into a conspiracy ? It is of every-day occur¬ 
rence. It is impossible to draw an inference of crimi¬ 
nality from such testimony. The whole evidence is mere 
inference from supposed conversations : no single act is 
shown to have been done either by or at the instance 


of the appellant. 


The Court below, in refusing a new trial, acted on a 
misconception of the rule laid down in The King v. 
Lord Cochrane, f where it was held, that in moving for 
a new trial, all the defendants ought to appear, to pre¬ 
vent the possibility of collusion. 


The Attorney-General (Sir John Campbell) and 
Mr. Wightman, for the Crown, 


* 7 East, 65. 


t 3 Maul & Sclwyn, 10 n, 
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Admitted that the evidence was very slight, but con¬ 
tended that if the appellant was guilty of a conspi¬ 
racy at all, he was guilty in Calcutta , though, as he 
could not anticipate the evidence that was given 
against him, and could not be prepared to contradict 
it, he ought on that account to have had the benefit 
of a new trial. 


1836. 

JANNOKEE 

DOSS 

v . 

Bindabun 

Doss. 


Mr. Justice Bosanquet : 

. The appellant in this case, having been convicted 7 December, 
upon an indictment for conspiring, with others at Cal- 
cutta, wrongfully to cause the prosecutor to be arrested 
and imprisoned without reasonable or probable cause, 
applied to the Supreme Court for a new trial, which 
was refused; but the Court, pursuant to the 17th sec¬ 
tion of the charter of the 26th March 1774, gave him 
leave to appeal from that refusal to Ilis Majesty in 

Council. Upon the hearing of this appeal three points 
were made :— 

First, That the caption of the indictment was de¬ 
fective, tor want of stating that the indictment had 
been found by twelve jurors. 

Second, That as the appellant, a native of Benares, 

had never been in Calcutta, and was actually resident 

at Benares when the offence was committed, he was 

not subject to the jurisdiction of the Supreme Court. 

And, 

Third, That the evidence given at the trial was 
insufficient to support the conviction, or, at least, 
that upon the weakness of that evidence, and the affi¬ 
davits adduced in contradiction to it, the appellant was 
entitled to a new trial. 

The first of these points is not a matter for consi¬ 
deration upon this occasion, which is an appeal from 
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a retusal ol the Court below to grant a new trial. No 
motion in arrest of judgment was made in the Supreme 
Court, and no judgment has been given. If the appel¬ 
lant should be called upon to receive judgment, he 
may, if advised, move to arrest the judgment, and the 
Court will deal with that motion as may be thought 
lit. The second point, respecting the jurisdiction of 
the Court, is involved in the question, whether the 
charge oi the appellant having, in Calcutta, conspired 
with others, for the purpose stated in the indictment, 
was sufficiently proved. The offence with which the 
appellant is charged is a misdemeanour; and if he, 
though resident at Benares, was privy to, and perse¬ 
vered and co-operated in, a conspiracy with others, who 
were in Calcutta, to cause the prosecutor to be wrong¬ 
fully arrested there, he was guilty of that misdemeanour, 
and was chargeable with having committed it in Cal¬ 
cutta, under the general jurisdiction of the Supreme 
Court over all persons who commit offences there. 


This very point was lately decided in this place, 
upon an appeal from Bombay, in the case Pooneakhoty 
Moodeliar,* who was indicted for uttering a forged 
receipt in Bombay, which, by the 53rd Geo. Ill, c. 155, 
s. 115, is made a misdemeanour. He was, at the time 
when the offence was committed, at a great distance 
from Bombay. 

Two questions were argued with respect, to the ju¬ 
risdiction ; first, whether the defendant was subject to 
the general and local jurisdiction of the Court; and, 
second, if not, whether he was subject to the personal 
jurisdiction in respect of his service rendered to the 
East India Company. The second ground was not re¬ 
lied on by the Advocate-General in the Court below, 


* 22nd May 1835. 
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who had professedly put the case upon the first ground; 
and the judicial committee thought it quite unneces¬ 
sary to pronounce any opinion upon the second ground, 
being of opinion that the fact of the case established 
the point, that the offence charged in the indictment 
was committed in Bombay. 

After examining the evidence at considerable length, 
the committee expressed their opinion that the jury were 
warranted in finding that Pooneakhoty was privy to the 
transactions, and consequently was a participator in the 
misdemeanour, ihc question therefore arises, whether, 
being a participator in this misdemeanour, he could be 
charged with having committed the offence in Bombay. 
Now it has been repeatedly decided, that where a mis¬ 
demeanour is completed, the offence may be charged to 
have been committed. A variety of authorities may 
be found upon the subject; several of them are cases 
when the jurisdictions within which the different parts 
of the transaction occurred, were of totally different 
kinds; notwithstanding which the indictment has been 
supported in the place where the offence has been laid, 
such being the place in which the misdemeanour was 
completed. There are cases of nuisance, of libel, of 
fraud, of cheat, and of conspiracy. The authorities 
referred to were Hawkins P. <J., book ii, c. 25, 
a. 47; Rex v. Johnson, 7 Bast 65; Rex v. Bris- 
sac, 4 Bast, 164; Rex. v. Coombes, 1 Bast, P. (J., c. 5, 

s. 131; 1 Leach (Jro. Cas., 432. Supposing therefore 
it was said to be of an ordinary person, whether a na¬ 
tive of the provinces, or a Portuguese, or any other 
foreigner, and to have proved the offence to be com¬ 
mitted, there is no doubt he would, on the authority 
of these, have been liable to be prosecuted for the 
statute misdemeanour completed in Bombay, as a person 
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subject to the general jurisdiction of the Recorder’s 
Court. It was further suggested, however, in that 
case, that the defendant was not subject at all to the 
jurisdiction ot the Court of the British Government, 
because he was resident out of the British rule 
and within the dominions of the Nabob of Arcot, an inde¬ 
pendent prince; but whether he was or was not in the 
service of the East India Company, he was subject 
to the personal jurisdiction of the Court, as it was 
said to be clear that he was employed in the care of 
the British forces then engaged in the Dewanny, under 
the authority of the British Governor, though in the 
dominions of a native prince; lie was therefore under 
the protection of the British laws, and consequently 
owed obedience to them, according to the well-drawn 
maxim of law, “ Protectio trahit subjectionern et sub¬ 
ject io trahit protectionem,” and having been guilty of an 
offence, which was committed by his procurement 
within the local limit of Bombay, he was indictable 

there as much as if he had been personally within the 

« 

limits of the law, as in the case present, or that where 
Judge Johnson was held indictable in Middlesex, though 
he was never out of Ireland. In the present case, it is 
sufficient to say, that the appellant was resident at 
Benares, which is in the British possessions in India, 
and was consequently liable to be indicted in the 
Supreme Court for an offence committed in Calcutta, 
in respect of which the British law subjects all offen¬ 


ders to be indicted there. 


The remaining question to be considered is whether 
satisfactory proof has been given of the appellant’s 
participation in the offence. It appears by the evi¬ 
dence of the prosecutor Bindabun Doss that in the 
month of August (which corresponds to Strabun) in 
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the year 1828, the appellant was brought to Calcutta 
upon an attachment issued upon a cross bill against him 
filed in the name of the appellant; that a person 
named Juggernauth, one of the defendants, was the ap¬ 
pellant’s agent at Calcutta, and that he, together with 


other defendants then in Calcutta, conspired to procure 
Bindabun’s imprisonment and detention, by means of 
a fabricated document purporting to acknowledge 
a debt ol 12,000 rupees due from Bindabun to one 
Ramachunder, another defendant, who had absconded. 
The indictment was found in December 1828 : in March 
or April following, four months before the trial, that is 
in the month ol Choyt 1829, Bindabun came from 
Benares on account of this indictment and did not 
return to Benares before the trial, which took place in 
August 1829. To prove the appellant’s connexion with 

this transaction in Calcutta, two witnesses were called,_ 

Munkuram Doss, the eighth witness, who says that about 
the time of Bindabun’s arrest, Jannokee called to him 
trom the window of his cootee, and the witness then went 


up stairs, where Jannokee said “ I hear you are going to 
Calcutta with Bindabun .” I said “ Yes.” He said, “ Do 
not go; if you do go you will be put to trouble for no¬ 
thing, he is going from here in custody; other com¬ 
plaints may then be made, and he will not get his liberty. ’ ’ 
That Jannokee showed him a letter, and said, “Here 
is a letter, informing me that when he gets to Calcutta 
other complaints will be preferred against him and 
Jannokee said, “I have also written to Calcutta, direct¬ 
ing that when he reaches he shall not obtain his 
liberty.” Gunnesh Bhutt, the seventh witness, says 
that the entered Bindabun’s service last Choyt, which 
was March or April : Jannokee called to him and 
said, “Your Baboo is going to Calcutta, what is the 
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use of his going ? let him take 20,000 rupees, and 
give a ruffanama.” Bindabun was then coming 
for this case pending at the sessions about the 
12,000 rupees : he says, “ Bindabun did give an an¬ 
swer, but the witness did not communicate it to Jan- 


nokee.” 


If full credence be given to these two witnesses, 
their testimony certainly affords evidence, from which 
the appellant’s privity to some attempt to procure the 
respondent’s detention at Calcutta, and a desire to 
compromise the matter after the indictment had been 
found, may be inferred. But it is to be observed that 
these witnesses speak to conversations only, obviously 
liable to be misinterpreted as well as misrepresented; 
and it was scarcely possible that the appellant could 
anticipate the testimony to be adduced against him, so 
as to be prepared at the trial either to explain or con¬ 
tradict it by witnesses on his part. No evidence was 
adduced, on the part of the prosecution, of his having 
done any act to promote the success of the particular 
fraud attempted. On his part he has, by his affidavit, 
not only denied all knowledge of the transaction, but all 
conversation with either of the witnesses, and all 
acquaintance with them ; and the great improbability 
of their account is corroborated by the affidavits of 
several persons. An application to set aside a vei’dict 
of conviction, founded on affidavits made after the 
trial is always to be looked upon with very great 
jealousy. But when the evidence without contradic¬ 
tion is of so slight a nature as it is in this case, and 
the appellant could not be expected to offer evi¬ 
dence in opposition to it, for want of knowledge 
that it would be adduced against him, their lord- 
ships are of opinion that an opportunity ought to be 
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afforded him of laying before a jury such evidence in 

his defence as he may be able to offer upon another 
trial. 


Lord Brougham : 


No observation arises except upon the conduct of 
the party or parties in respect of delay in this case. 
It is now towards the end of 1836, and the proceeding 
in question was five or six years ago. We have made 
particular inquiry as to the course the proceedings 
took here, in order to ascertain to what party this 
delay is imputable. It appears that the prosecutor 
never made any appearance at all : it was therefore 
necessary for the defendant, in order to force on the 
case alter having lodged his appeal, to take the usual 
steps by summons, of which two are served; first a 
summons of two months, and then a peremptory 
summons of six weeks. Until (lie six weeks of the 

i. I . 1 ^ it was impossible 

tor lnm to proceed, and for the cause to be set down 


ex parte. Before the cause can be set down ex parte 
it is necessary that the Court should be satisfied of th< 
fact of the two summonses having been served. Tin 
affidavit to satisfy the Court of two summonses having 
been served, was not made till November 1835; then 
for the first time, was the case ripe for hearing, owin^ 
to the prosecutor not having appeared, and owing (if 
there was any delay) to the defendant not having pre 
viously issued the peremptory summons, and made 
the proper affidavits of service. After having satisfied 
the Court of the issue and service of those summonses, 
and the prosecutor not appearing, the case became, foi 
the first time, ripe for hearing. Then it was for the 
only party before the Court, namely, the defendant, to 
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have urged on the hearing, if he had so thought fit; 
for at any time between November in the last year and 
the present time, the case was ripe and might have 
been heard. No application however was made for a 
hearing; the defendant was satisfied that the case 
should take the course of the paper. The Court, of 
course, could not, without any solicitation or any ap¬ 
plication, take any step for bringing on the hearing 
out of the usual course. If there has been delay, there¬ 
fore, it has been partly from the default of the prose¬ 
cutor, and partly from the defendant not taking the 
steps he might have taken to obtain a more speedy 
hearing. 
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James Young, and others - Appellants, 

v . 

The Bank of Bengal - Respondent * 

On Appeal from the Supreme Court of Bengal . 

Insolvents Act (1829), 9 Geo. TV, c. 73, S. 36— Mutual credit—Meaning 
°f—Set off—Bight of creditor of Insolvent to Conditions. 

Palmer and Co. having borrowed a large sum of the Bank of Bengal, de¬ 
posited Company 's paper with the bank to a greater amount, as a collateral 
security, accompanied with a written agreement, authorizing the bank, in de¬ 
fault of repayment of the loan by a given day, “to sell the Company's paper 
for the reimbursement of the bank, rendering to Palmer and Co. any sur¬ 
plus.” Before default was made in the repayment of the loan, Palmer and 
Co. were declared insolvent, under the Indian Insolvent Act, 9 Geo. IV, 
c. 73, by the thirty-sixth section of which it was declared, that where there 
had been mutual credit given by the insolvents and any other person, one 
debt or demand might be set off against the other; and that all such debts 
as might be proved under a commission of bankruptcy in England, might 
be proved in the same manner under the Indian Insolvent Act. At the 
time of the adjudication of insolvency, the bank were also holders of two 
promissory notes of Palmer and Co., which they had discounted for them 
before the transaction of the loan, and the agreement as to the deposit of 
the Companv's paper. The time for repayment of the loan having expired, 
the bank sold the Company's paper, the proceeds of which, after satisfvin* 
the principal and interest due on the loan, produced a considerable surplus" 

Tn an action by the assignees of Palmer and Co., against the bank, to re¬ 
cover the amount of this surplus, Tlchl that the bank could not set off the 
amount of the two promissory notes, and that the case did not come within 
the clause of mutual credit in the Bankrupt Act. 

This was an appeal from a judgment given on the 2 Decem,,er 

26th March 1833, in a cause in the Supreme Court —^— 

of Judicature at Fort William , in Bengal , in which the 

appellants were plaintiffs and the respondents de¬ 
fendants. 


The appellants were the assignees of the estate and 
effects of John Palmer , George Alexander Prinsep, 
William . Prinsep , and Charles Barber Palmer, lately 
trading in Calcutta , in the province of Bengal , in the 


* T r T lt L ° rf1 P™**? 1 "’ the ^-Chancellor, Mr. Baron Parke 
Mr, Justice Bosancjiiot, Sir E. H. East, and Sir A. Johnston. 
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Indies, under the style or firm of Palmer and 

were duly appointed such assignees by 
virtue of an Act of Parliament made and passed in the 
9th Geo . IV, c. 73, entitled, “ An Act for the Belief 
of Insolvent Debtors in the East Indies and this was 
an action brought by the appellants for the purpose of 
recovering from the defendants the sum of sicca rupees 
30,176. 10a. Ip., and interest . The plaint was a spe¬ 
cial declaration in assumpsit, containing special counts 
on the several arguments hereafter mentioned, with 
counts for money lent and advanced, money had and 
received, for interest, and upon an account stated. The 
defendants pleaded the general issue, non assumpsit, 
and gave notice of set-off. 

The cause came on to be tried on 21st July 1832, 
upon certain written admissions entered into on both 
sides, when, by consent, a verdict was entered for the 
appellants, the plaintiffs, for sicca rupees 80,000, sub¬ 
ject to the opinion of the Supreme Court on the fol¬ 
lowing Case. 


The insolvents above named were, in the month of 
November 1829, the members and partners of the firm 
of Palmer and Co., of Calcutta, merchants and agents, 
and in the habit of taking up, for the purposes of their 
said firm, loans from the said defendants, in their cor¬ 


porate capacity, as well on deposit of 


promissory notes 


of the Government of Bengal, commonly called Com¬ 


pany’s Paper, as upon discount of their own and other 


negotiable securities. 

Previously to the adjudication of insolvency, and on 
the 12th November 1829, the said firm of Messrs. 
Palmer and Co., in the course of business, borrowed 
from the said defendants the sum of sicca rupees 


103,900, as a security for which they deposited and 
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delivered to the said defendants several Government 
promissory notes for different sums, amounting in all 
to sicca rupees 113,000, and on the same date made 
and delivered to the said defendants an agreement in 
writing, in the words and figures following :— 

“ Bank of Bengal, the 12th November 1829. 

“ Three months after date, we, Palmer and Co., pro¬ 
mise to pay to ,J. A. Dorin, Esq. Treasurer of the Bank 
of Bengal, on account of the said bank, the sum of 
sicca rupees 103,900, with interest thereon, at the rate 
of five per centum per annum, for which said principal 
sum and interest, at the rate aforesaid, we have de¬ 
posited in the said bank, as collateral security, Com¬ 
pany’s paper to the amount of sicca rupees 113,000; 
and in default of payment at the period above-men¬ 
tioned, we hereby authorize the treasurer of the said 
bank for the time being, absolutely to sell or dispose 
of the said Company’s paper for the reimbursement to 
the said bank, on or after the expiration of the said 
period, by public or private sale, the said treasurer 
lendering to us any surplus which may be forthcoming 
from sucli sale, and we being bound to make good to 
him whatever deficiency there may be below the 
amount of the said principal sum and interest, and the 
sale-price of the said Company’s paper to be made on 
the price, to be calculated at the premium or discount 
of the Company’s paper, on the day on which the said 
Company’s paper shall be sold; but if the said trea¬ 
surer shall not proceed to sell or dispose of the said 
Company’s paper at such period, we, the said Palmer 
and Co., shall and mil pay and allow unto the said 
Bank of Bengal interest, at and after the rate of £12 
per centum on the said sum, up to the day on which 
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>s.i6 the said sum shall be paid off, liquidated, or up to the 
young day 0 n which the said treasurer of the said Bank of 

* u; ■ • 

hank ok Bengal shall, in pursuance of the power hereinbefore 
Bengal. con t a j ne( j j sell an d dispose of the said paper so de¬ 
posited as aforesaid, as the case may happen. 

“ Palmer and Co.” 

In the same month of November 1829, the firm, in 
like manner, took up from the said defendants five 
other loans on the like terms; that is to say, on the 
17th November a loan of sicca rupees 47,800, on de¬ 
posit and delivery of like Government promissorv 
notes, to amount of sicca rupees 53,800; on the same 
17th November, a further loan of sicca rupees 175,000, 
on deposit and delivery of like Government notes, to 
amount of sicca rupees 190,400; on the 18th Novem¬ 
ber a loan of sicca rupees 29,400, on deposit and de¬ 
livery of like Government notes to amount of sicca 
rupees 32,000; on the 20th November a loan of sicca 
rupees 20,300, on deposit and delivery of like Govern¬ 
ment notes, to amount of sicca rupees 22,100; and 
on the 25th November a loan of sicca rupees, 41,000, 
on deposit and delivery of like Government notes to 
amount of sicca rupees 44,600; on all which several 
occasions they signed and delivered written agreements, 
similar in form and purport to that of the 12th No¬ 
vember 1829, above set forth. » 

On the 4th January 1830, and whilst the said 
several deposits Were still in the hands of the said 
defendants, and the said six several agreements out¬ 
standing and unsatisfied, the said John Palmer, George 
Alexander Prinsep, William Prinsep, and Charles 
Barber Palmer, the partners in the said firm of Palmer 
and Co., filed their joint petition of insolvency in the 
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Court for the Relief of Insolvent Debtors at Calcutta, 

pursuant to the provisions of the Act of Parliament 

passed in the ninth year of the reign of his said late 

Majesty King George the Fourth, entitled “ An Act 

to provide for the Relief of Insolvent Debtors in the 

East Indies,” and were thereupon, on the same day, 

duly adjudged and declared insolvent; and the whole 

estate and effects of the said partnership firm were 

duly assigned to the common assignee, and were, at 

the time of the commencement of this action, dulv 

vested in the said plaintiffs as assignees of the said 
insolvent firm. 

At the time of the said adjudication of insolvency, 
the defendants were also holders and indorsees of two 
several promissory notes, made by the said firm of 
Palmer and Co.; that is to say, one promissory note 
of the said firm bearing date the 21st October 1829, 
whereby the said firm of Palmer and Co., three months 
after date, promised to pay to Baboo Buggooram Ghos- 
sam, or order, the sum of sicca rupees 40,000 for 
value received; and one other promissory note bearing 
date the 4th November 1829, whereby the said firm of 
Palmer and Co., three months after date, promised to 
pay to the said Baboo Buggooram Ghossain, or order, 
the sum of sicca rupees 00,000 for value received j 
which last-mentioned promissory notes, duly indorsed 
by the said payee respectively, had been discounted 
respectively by the said defendants, in the ordinary 
course of business before the said insolvency, on 
the dates thereof respectively, and the amount thereof 
respectively, after deducting discount paid by the said 
defendants to the said firm; and that both of the said 
last-mentioned promissory notes, at the time of action 
brought, were, and are still, wholly unpaid in the 
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hands of the said defendants as indorsees and holders 
thereof respectively. 

After the said adjudication of insolvency, the time 
expressed in the said agreement of the said 12th No¬ 
vember 1829, for payment of the said loan of that day, 
having expired, and no payment or tender of payment 
having been made thereof, the said defendants, on the . 
15th February 1830, sold and disposed of the said 
several Government promissory notes, or Company’s 
paper, to amount of sicca rupees 113,000, so depo¬ 
sited and delivered by way of security as hereinbefore 
mentioned, at the price or bazar-rate of the day; and 
after retaining and satisfying themselves in full out of 
the proceeds of sale, the principal and interest of the 
said loan in the said agreement in writing of the said 
12th November mentioned, with interest, and of the 
stamp duty thereon advanced by the said defendants, 
there remained a surplus arising from the said sale of 
sicca rupees 6778. la. 4p. in the hands of the said de¬ 
fendants. 


Like default having afterwards been made in the pay¬ 
ment or tender of payment of the said five other loans 
made on like deposit, and delivery of Company’s paper 
as aforesaid, on the days expressed for payment thereof 
respectively in the said five other like agreements in 
writing, the said defendants sold and disposed of the 
whole of the Company’s paper deposited and deli¬ 
vered as security for the said five loans respectively; 
and upon such last-mentioned sale there accrued a fur¬ 
ther surplus, after payment of the said loans, and in¬ 
terest and stamp duty thereon respectively, amounting 
in the whole to sicca rupees 23,398. 8a. 9p., making, 
with the said surplus on the said prior sale, the total 
sum of sicca rupees 30,176. 10a. Ip., which is the 
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amount sought to be recovered by the plaintiffs in this 

action, together with interest at the rate of 6 per centum 

from the respective dates of sale, if the said Court 
shall allow the same. 

At the time of the said sales respectively the said 
two several promissory notes, so indorsed and dis¬ 
counted as aforesaid, had respectively fallen due, and 
were in the hands of the said defendants wholly un¬ 
paid; the defendants claim to set off the amount due 
on the said two discounted promissory notes re¬ 
spectively against the said demand of the plaintiffs’ 
assignees as aforesaid. 

If this Honourable Court should be of opinion that 
the defendants are entitled to such set-off, the said 
verdict is to be set aside, and a verdict entered for the 
defendants. If, on the contrary, the Court should be 
of opinion that they are not so entitled, the verdict to 
stand for the plaintiffs for sicca rupees 30,176. 10a. Ip., 
together with interest, at the rate and from the dates 
above mentioned if allowed. The special case above 
stated came on to be argued in the said Supreme 
Court on the 25th March 1833, before the Honour¬ 
able Sir John Franks, Acting Chief Justice, and the 
Honourable Sir Edward Ryan, Justice, and was ad¬ 
journed to the following day, when the Court gave 
judgment for the defendants in the said action, and set 
aside the verdict formerly entered for the plaintiffs. 

The plaintiffs having entered into the usual recog¬ 
nizances in the Supreme Court, obtained leave fo 
appeal, and thereupon presented their petition of appeal 
to His Majesty in Council, praying that the judgment 
might be reversed, and that the verdict entered for the 
plaintiffs might be ordered to stand for the sum of 
sicca rupees 30,176. 10a. Ip., and interest, after the 
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rate, and from the dates mentioned in the special case, 
for the following, amongst other reasons :— 

I. Because, by the assignment made by the insol¬ 
vents, in pursuance of the Act of the 9tli Geo. IV, 
c. 73, the whole interest which the insolvents then 
had in the Company’s paper and Government securi¬ 
ties deposited with the respondents, and the right to 
redeem the same became vested in the assignees, in 
trust for all the creditors of the insolvents, and the 
interest and right so vested in them could not be de¬ 
feated by any subsequent default of the insolvents, so 
as to give the respondents a right of set-off, which 
they did not possess at the date of the assignment. 

II. Because the Company’s paper and Government 
securities in question were deposited with the respon¬ 
dents under express contracts that the same should 
be returned upon payment of the respective sums, to 
secure which they were respectively deposited. 

The respondents, on the other hand, contended that 
the judgments ought to be affirmed for the following, 
among other reasons :— 

I. Because the Act of 9th Geo. IV, c. 73, for the 
relief of insolvent debtors in the East Indies provides 
by section 36, that when there has been mutual credit 
given by the insolvents and any other person or per¬ 
sons, one debt or demand may be set off against the 
other; and all such debts, dues, and claims, as may be 
proved under a commission of bankruptcy, according 
to the provisions of the English Bankrupt Act, may be 
proved under the Indian Insolvent Act, in the same 
manner, and subject to the like deductions, conditions, 
and provisions, as prescribed in the English Bankrupt 

Act. 

II. Because the contracts stated in the declaration 
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by which the Bank of Bengal agreed to pay to the in- 1836. 

solvents the surplus remaining after the sale of the young 

Government paper, beyond the amount of the loans bank of 

which it was given to secure, were a credit given by the Bengal - 

insolvents to the bank to the amount of such surplus : 

and the promissory notes held by the bank were a 

credit to the amount of such notes, given by the bank 

to the insolvents : »thus constituting a mutual credit, 

and therefore a subject of set-off between the bank and 

% 

the insolvents. The assignees therefore, by tendering 
the amount of such respective sums before default had 
been made, might have recovered the said Company’s 
paper and Government securities in specie, by an 
action of trover, to which no set-off or other defence 
could have been made; and although default was after¬ 
wards made in payment of the loans, and the secu¬ 
rities were sold before any tender made, yet the sur¬ 
plus monies arising from such respective sales were 
monies had and received for the use of Palmer 
and Co. 

III. Because 110 claim of lien upon such surplus 
monies can be set up by the respondents in opposition 
to their express contract to render such surplus monies 
to Palmer and Co.; especially having regard to the 
tact, that the five several agreements made subse¬ 
quently to the first agreement of the 12th November 
1829, do not stipulate either that any surplus upon 
the iormer deposits should be a security against any 
deficiency in the produce of the subsequent deposits, 
or that any surplus upon the subsequent deposits 
should be a security against any deficiency in the pro¬ 
duce of the former deposits. 

Sir TV. Follett and Mr. Deacon (Mr. Cockerell was 
with them) for the appellants. 
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At the time of the insolvency of Palmer and Co., 

' • 

which was on the 4th January 1830, no default had 
been made by them in the performance of the agree¬ 
ment of the 12th November 1829; for the period of 
three months from that date, the time when they pro¬ 
mised to pay the bank of Bengal the sum of 103,900 
sicca rupees, had not then expired: The right, there¬ 
fore, to any surplus that might be forthcoming from 
the sale of the Company’s paper deposited with the 
bank, became vested in the assignees of Palmer and 
Co.; and this right could not be defeated by any sub¬ 
sequent default of Palmer and Co. Bach loan was the 
subject ot a perfectly distinct and independent con¬ 
tract; and the surplus of the proceeds of the sale of 
one deposit could not be applied to any deficiency 
arising from the proceeds of the sale of another de¬ 
posit. It was the clear intent of each agreement, that 
if the bank deemed it expedient to sell the Company’s 
paper, the surplus of the proceeds of the sale, after 
satisfying the amount of the loan in each particular 
case, with interest at five per cent., should be restored 
to Palmer and Co. 


There is a great difficulty in reconciling the various 
decisions in the books, on the subject of set-off in 
bankruptcy. It was the practice of the commissioners, 
before the passing of any statute on this subject, to take 
the accounts between the bankrupt and any other per¬ 
son, and to adjust the balance that was due from either 
one party or the other; and this practice was con¬ 
firmed by the decisions of the courts of law. For even 
so far back as the time of Lord Chief Justice North, 
namely, in 1675, we find he thus expresses himself :— 
“ If there are accounts between two merchants, and one 
of them become bankrupt, the course is, not to make 
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the other, who perhaps, upon stating the accounts, 
is found indebted to the bankrupt, to pay the whole 
that originally was entrusted to him, and to put him, for 
the recovery of what the bankrupt owes him, into the 
same condition with the rest of the creditors; but to 
make him pay that only which appears due to the 
bankrupt on the foot of the account;” “ otherwise,” he 
adds, “ it will be for accounts betwixt them, after the 
time of the other’s becoming bankrupt, if any such 
were.”* The same doctrine was also held by Lord 
Hale, who adjudged that in the case of a bankrupt, 
where there were dealings on account, a man should 
not be charged with the account on the credit side, 
and be put to come in as a creditor for the debt owing 
to himself, but should only answer to the bankrupt’s 
estate the balance of the account.f Then came the 


4th and 5th Anne, c. 17, which was the first statute that 
mentioned the balance and adjustment of the accounts 
between the bankrupt and his debtor; and by the 
eleventh section of which it was enacted, that, where 
there should appear to have been mutual credit given 
between the bankrupt and any person who should be his 


debtor, and the accounts should be open and unbalanced 
then the commissioners or the assignees might adjusi 
the accounts, and take the balance due in full discharge 
thereof, and the debtor should not be compelled tc 
pay more than should appear to be due on sucli 
balance. Ibis enactment, which, however, gave tht 
commissioners no more power than they originally 
possessed, was repeated, with some slight variation, by 
the 5th Geo. I, c. 24; and after the expiration of that 
Act, a similar clause, but improved in point of precision, 
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1836 . was re-enacted by the 5th Geo. II, c. 30, s. 28, which, 
young besides the power given to the commissioners to adjust 
bank of the accounts in cases of mutual credit, added, that 
Bengal. w h er e there were mutual debts between the bankrupt 

and any other person, one debt might be set oft’ against 
another. Before this statute, therefore, there was no 
set-off allowed in bankruptcy, except what was the 
subject of mutual account between the bankrupt and 
any other person- The next statute was the 46tli 
Geo. Ill, c. 135, s. 3; by which the right of set-off 
was given, notwithstanding a prior act of bankruptcy, 
provided the credit was given to the bankrupt two 
months before the date of the commission, and the 
person, at the time of giving it, had not notice of a 
prior act of bankruptcy, or that the bankrupt was in¬ 
solvent, or had stopped payment. 

Then came the present Bankrupt Act, 6 Geo. IV, 
c. 16, which has incorporated the former provisions, 
with certain amendments, the words of which it will 
be necessary to refer to. By the fiftieth section of 
this statute, it is enacted, “ That where there has been 
mutual credit given by the bankrupt and any other 
person, or where there are mutual debts between the 
bankrupt and any other person, the commissioners 
shall state the account between them, and one debt or 

may be set off against anothei, notvithstand- 
ing any prior act of bankruptcy committed by such 
bankrupt before the credit given to, or the debt con¬ 
tracted by, him; and what shall appear due on either 
side on the balance of such account, and no more, shall 
be claimed or paid on either side respectively; and 
every debt or demand hereby made proveable against 
the estate of the bankrupt may also be set off, in man¬ 
ner aforesaid, against such estate, provided that the 
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person claiming the benefit of such set-off had not, ^3^, 
when such credit was given, notice of an act of bank- young 
ruptcy by such bankrupt committed.” This statute, bank of 
it will be seen, omits the provision contained in the BENGAL - 
46th Geo. Ill, c. 135, s. 3, that the credit must have 
been given two months before the date of the com¬ 
mission ; and, therefore, the account may now be 
taken down to the date of the commission. It also con¬ 
fines the notice by which the party is to be affected, 
to the notice of an act of bankruptcy; and it declares 
that every debt or demand, made proveable by the 
act, may also be set off against the bankrupt’s estate; 
which last provision, if it is in any way important to 
the respondents’ case, it will be seen is not contained 

in the Indian Act, under which they claim their right of 
set-off. 

By that Act, 9 Geo. IV, c. 73, which is intitled, 

An Act to provide for the Relief of Insolvent 
Debtors in the East Indies,” it is enacted by section 36, 

That where there has been mutual credit given by the 
insolvent or insolvents and any other person or per¬ 
sons, one debt or demand may be set against the other; 
and all such debts, dues, and claims, as may be proved 
under a commission of bankruptcy, according to the 
provisions of the 6th Geo. IV, c. 16, or may hereafter 
be proveable under such commission, by virtue of any 
Act hereafter to be passed, may also be proved upon 
any such hearing as is hereinbefore mentioned, in 
the same manner, and subject to the like deductions, 
conditions, and provisions, as in the said last-men¬ 
tioned Act are set forth and prescribed.” 

Now the right of set-off given by this Act, it will be 
observed, is contained in very few words; for the sec¬ 
tion merely says, that where there has been mutual 

h 2 
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credit given, one debt or demand may be set off against 
the other; the last part of the section relating entirely 
to the right of proof. It also confines the right of set¬ 
off to cases where there has been mutual credit, omit¬ 
ting those words contained in the English Bankrupt 
Act, “ or where there are mutual debts between the 
bankrupt and any other person.” 


It is important, therefore, in the first place, to con¬ 
sider what is meant by the expression, “ mutual credit.” 
Mutual credit must mean something mutual, on both 
sides, a credit given by each party to the other. Now, 
what were the dealings of the parties in the present 

case? The money was lent by the bank to Palmer 

% 

and Co., and Palmer and Co. deposited the Company’s 
paper with the bank under the terms of a special agree¬ 
ment as a security for the loan. The loan was, of course, 
a credit given by the bank to Palmer and Co.; but how 
can the deposit of the paper be termed a credit given 
by Palmer and Co. to the bank ? The credit meant by 
the statute is one that must inevitably terminate in a 
debt. But the deposit of these securities with the bank 
upon the terms of the agreement of the 12th No¬ 
vember 1829, was not such a transaction as would 
necessarily end in a debt. If Palmer and Co., at the 
expiration of three months from the date of that 
agreement, or even before the bank had sold the 
paper deposited, had repaid the bank the amount of 
the loan, there would have been no debt due from the 
bank to Palmer and Co. There was in this case 
also no default made by Palmer and Co. at the time 
of their insolvency. Their insolvency took place on 
the 4th January 1830; and they were not bound to re¬ 
pay the money borrowed until three months after the 
12th November 1829, which of course would not be be- 
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fore the 12th February 1830. How could commission¬ 
ers of bankrupt in such a case have stated an account 
between the parties, as directed by the statute ? Was 
there, at the period ot Palmer and Co.’s insolvency, 

» 7 

any debt due to them from the bank, or had they pre¬ 
viously given such a credit as must inevitably have 
ended in a debt due to them from the bank ? Non 
constat, that the assignees under their insolvency would 
not redeem the securities before the three months had 
expired by paying off the loan. Could the bank have 
in that case claimed a lien on these securities, 
which were deposited for a specific purpose in respect 
of the two promissory notes not then due, which they 
had previously discounted for Palmer and Co.? The 
light ot set-off, to be good in favour of one party, must 
also hold in favour of the other. Now, supposing 
the bank of Bengal had brought an action against 
Palmer and Co., upon either of these promissory notes, 
and before any default made by the latter in the per¬ 
formance of the agreement of the 12th November 1829, 
it is clear that they would not have had a right to 
set off the amount of any uncertain surplus that might 
arise from the proceeds of the sale of the Company’s 
papei in case default should be made in the repayment 
of the loan, and in case the bank should think proper 
to sell. A mere deposit, as this was, for a special pur¬ 
pose, is not like the trust or credit given by a principal 
to a factor, where the goods are placed in the factor’s 
hands for the express purpose of sale, and where the 
transaction, therefore, must inevitably terminate in a 
debt from the factor to the principal. Here the bank 
had no power to sell until default was made by Palmer 
and Co., and no default whatever had been made by 
them at the period of their insolvency. The very ex- 
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tent of the clause relating to mutual credit in the 
English Bankrupt Act, only authorizes the commis¬ 
sioners to state the account down to the date of the 
commission. Could the amount, then, of this uncer¬ 
tain surplus of the proceeds of a sale, depending on an 
uncertain event, form an item on the debit or credit 
side of such account? The surplus which did even¬ 
tually arise from the sale of the Company’s paper by 
the bank long after the insolvency of Palmer and Co., 
would merely form an item in an account between their 
assignees and the bank; and in the case already 
referred to before Lord Chief Justice North * though 
he admits the law to be, to make a party, who has had 


dealings with a bankrupt, pay only what appears due 
to the bankrupt, on the foot of the account as stated 
between them, yet, he says, “it will be otherwise for 
accounts betwixt them, after the time of the bank¬ 
ruptcy. ’ ’ 


The grounds on which the recent case of Ileivison 
v. Guthrie\ were decided, show clearly that, in order 
to bring a case within the clause of mutual credit in 
the Bankrupt Act, the credit must have been given 
before the bankruptcy. That was an action of trover, 
brought by the assignees of a bankrupt, to recover 
from the defendant a policy of insurance. The de¬ 
fendant pleaded that he was an insurance broker, and 
that there was a custom in the city of London for all 
insurance brokers to have a lien upon all policies in 


their possession for their general balance; that pre¬ 
vious to the time of effecting the policy in question, 
mutual accounts existed between the defendant and the 
bankrupt; that whilst such mutual dealings and ac- 
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counts existed, the bankrupt gave an order to the 
defendant to effect the policy; and that at the time 
of the request and refusal to deliver the policy, the 
bankrupt was indebted to the defendant, on the gene¬ 
ral balance of accounts between them, in the sum of 
£201. 11s. 9 d., and that he had a lien on the policy 
to the extent of this debt. ' The plaintiffs replied, that 
this sum was the price of certain canvass sold by the 
defendant to the bankrupt upon a credit of twelve 
months, which credit had not expired at the time of 
the conversion; that at the time of the sale of the 
canvass the defendant drew a bill of exchange on the 
bankrupt for the amount of the price, payable at twelve 
months after date, which period had not elapsed at 
the time of the conversion, or at the time of the com¬ 
mencement of the action, which bill the bankrupt ac¬ 
cepted, and the defendant received on account of the 
price of the canvass. To this plea there was a special 
demurrer. It was contended in support of the de¬ 
murrer, that though the defendant, by taking a secu¬ 
rity for his debt, might have lost his lien, yet that on 
the plea, it appeared there had been a mutual credit 
between the parties, within the meaning of the 6th 
Geo . IV, c. 16, s. 50, and that in respect of such mu¬ 
tual credit the defendant was entitled to retain the 
policy. But the Court of Common Pleas decided, 
that even if the facts would have warranted such a 
defence, he was bound to plead them specially, as he 
had pleaded the custom, in order to bring himself 
within the statute; and that it did not appear on the 
record, that the mutual credits, upon the result of 
which the balance was claimed, were given before the 
bankruptcy, so as to make the balance claimed a ba¬ 


lance due at the time of the bankruptcy; the only 
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allegation being, that the bankrupt was indebted to the 
defendant in this general balance, “ at the time of the 
request and refusal to deliver the policy, and of the 
supposed conversion.” So, in the. present case before 
the Court, it is quite clear, that the credit which the 
respondents contend was given to them by Palmer and 
Co., and upon the result of which the claim to retain 
the balance of the proceeds of the sale of the Com¬ 
pany’s paper was not given by Palmer and Co. before 
their insolvency; for, before this period, the bank had 
nothing but a conditional power of sale. 

The case that has created the greatest confusion on 
the subject of set-off in bankruptcy is that of Ex 
parte Deeze* In that case, a packer had a small de¬ 
mand against a bankrupt for packing goods, and also 
a much larger demand against him for money lent; and 
the bankrupt had likewise a small demand against the 
packer for wine; and upon the question whether the 
packer could retain the goods till his whole debt was 
satisfied, Lord Hardwickie determined that he might, 
saying, “ Notwithstanding the rules of law as to bank¬ 
rupts reduce all creditors to an equality, yet it is hard 
where a man has a debt due from a bankrupt, and has 
at the same time goods of a bankrupt in his hands, 
which cannot be got from him without the assistance 
of law or equity, that the assignees should take them 
from him without satisfying the whole debt; and there¬ 
fore the clause in the Act of Parliament of the 
5th Geo. II, relating to mutual credit, has received a 
very liberal construction. These goods were in the 
petitioner’s hands, in the nature of a pledge, for some 
part of his debt, that is, the price of the packing; 

* l Atk. 228. 
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and what right has a Court of Equity to say, that if 
he has another debt due from him from the same per¬ 
son, the goods shall be taken from him without 
having the whole paid? ” Now it is submitted that 
this is not a correct exposition of the law on this sub¬ 
ject. 

[The Attorney-General : We do not contend that 
it is.] 

The observations made by Lord Hardwicke in that 
case have misled the Courts in the decision of several 
subsequent cases, and are also utterly at variance with 
another decision of the same learned Judge, which 
occurred about six years afterwards. That was the 
case oi Ex parte Ocltenden* in which the circum¬ 
stances were these : The bankrupt, who was a flour- 
tactor, had considerable dealings with the petitioner, 
who was a miller, in grinding his corn for him; and 
was, at the time of his bankruptcy, indebted to the 
petitioner in £286, for grinding corn on various former 
occasions : the petitioner having in his possession, at 
the time of the bankruptcy, a quantity of wheat be¬ 
longing to the bankrupt, which was sent to be ground, 
as well as some flour, and a great number of sacks, 
upon all which he claimed a lien, not only for his 
charge of £16. 5s. for grinding the corn then in his 
hands, but also for £286, previously due; and Lord 
Hardwicke, in the absence of any evidence of contract, 
or of custom, that a miller had a lien for his general 
balance, expressed a strong opinion that he had only 
a particular lien pro tanto, and not a general lien; and 
he qualified his former decision in Ex parte Deeze by 
saying, that in that case there was evidence that it 
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was usual for packers to lend money to clothiers, and 
the cloths to be a pledge, not only for the work done 
in packing, but for the loan of money likewise. The 
case stood over for further consideration; and after 
taking some time to deliberate on the matter, his Lord- 
ship decided according to the opinion he had expressed 
on the hearing.* It seems, therefore, quite evident, 
that Lord Hardwicke had changed the opinions he had 
expressed in Ex parte Deeze, and that that case can 
only be supported on the ground of the custom having 
been proved, that a packer could retain for his general 
balance; for in Ex parte Ockenden, where there was 
no contract for such a lien, nor any general custom 

proved to establish it, he held that the miller had onlv 

7 «/ 

a particular lien pro tanto. This doctrine, too, was 
subsequently acted upon by Lord Mansfield, and the 
Court of King’s Bench, in Green v. Farmer ;t where it 
was decided, that a dyer had no lien for a general ba¬ 
lance, unless a contract could be implied from any usage 
of trade, or manner of dealing; and Lord Mansfield, 
referring to his own note of Ex parte Ockenden, 
said, that that case was accurately reported.:): 


* In Green v. Farmer, 4 Bur. 2222, Lord Mansfield says the hear¬ 
ing was in August 1754; and that on the 20th December 1754, no 
precedents being found, Lord Hardwicke determined accordingly. 


14 Bur. 2214. 

♦ Lord Mansfield also said, that Ex parte Deeze was well reported. 
But the accuracy of the report of that case does not appear to be very 
consistent with what Lord Hardwicke says about it in Ex parte Ocken¬ 
den, namely, that there was evidence of an usage of a general lien 
in the dealings of packers with their employers; for in the report of 
the case in Atkyns, there is certainly nothing said about such a cus¬ 
tom having been proved. Lord Henley, in commenting on Ex parte 

^ * ___ • • 

Deeze, in his Treatise on the Bankrupt Law, (p. 108,) thinks the fact 
is obvious, that Lord Hardwicke had changed his mind in Ex parte 
Ockenden, upon the extent of the statute of mutual credit, and that 
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The next case that occurred after Ex parte Deeze, 
upon the construction of the mutual credit clause in 
the 5th Geo. II, c. 30, s. 28, was Ex parte Prescott ;* 
where the petitioner, being a creditor of the bankrupt 
for £110, and a debtor to him upon bond for £340, 
payable at a future day, applied that he might be per¬ 
mitted to set off the former sum against the principal 
and interest due on the bond; and Lord Hardivicke 
held, that it was within the ecpiitv of the statute; for 
though it was not in strictness a mutual debt, yet it 
was a mutual credit, as the bankrupt gave the peti¬ 
tioner a credit in consideration of the bond, though 
payable at a future day, and the petitioner gave the 
bankiupt credit tor the debt he owed the petitioner on 
simple contract. I his case has ever since been consi¬ 
dered as a leading authority, that a debt contracted 
before the bankruptcy, but not payable till afterwards, 
may be set oif against a debt from the bankrupt pay¬ 
able presently. And it was upon this principle that 

the case of Collins v. Jones\ was decided, which mav 

' %> 

probably be relied on by the other side. That was an 
action by the assignees of a bankrupt on a promissory 

lie took hold of the circumstance of there being evidence of usage in 
Ex parte Deeze, to reconcile the two decisions. And if, indeed, he 
made the observations as reported in Atleyns, it seems highly pro¬ 
bable that such was the fact; for they are entirely at variance with 
the principle on which he afterwards said he founded that decision. 
When he drew the distinction, however, between a general and a 
particular lien in Ex parte Ockenden, it may have escaped his 
memory, that one of the reasons assigned by him for thinking that 
Ex parte Deeze came within the clause of mutual credit was, that 
there was an account depending between the packer and the bank¬ 
rupt, there being on the one side £19 due for packing, and on the 

other side much about the same sum due to the bankrupt’s estate for 
wine. 

* 1 Atk. 230. t 10 B. & C. 777. 
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note of the defendant, which had been discounted by 
he bankrupt, and against which the defendant claimed 
a set-oil on a bill accepted by the bankrupt; this bill 

, 16 defendant ha ^ taken in part of the discount; he 
had afterwards negotiated it, and was subsequently 

obliged to pay the amount to the holder six days after 
the commission had issued against the bankrupt; and 
1 was held, that he had a right to set off the bill 
against the demand of the assignees on the promissory 
note : for that the bankrupt, by discounting the de¬ 
fendant s note, gave credit to the defendant; and the 
ceencant, by taking the bankrupt’s acceptance, gave 
credit to the bankrupt; and that there had thus, at the 
time ot the bankruptcy, been mutual credit between 
these parties. Mr. Justice Bayley, in giving his judg¬ 
ment in this case, dwells on a material distinction be¬ 
tween the clause of set-off in the 5th Geo. II, c. 30, 
s. 28, and the provision in the 6th Geo. IV, c. 16, s. 50; 
the former statute merely providing for cases where 
there had been mutual credit given by the bankrupt 
and any other person, or mutual debts, at any time 
before such person became bankrupt : speaking of the 
mutual credit, and the mutual debts, each of them in 
the past tense, and making the act of bankruptcy the 
time at which the set-off is to cease; while the latter 
statute includes cases where there has been mutual 
credit, and where there are mutual debts : speaking 
therefore of the mutual credit in the past tense, and of 
mutual debts in the present; the latter statute also 
giving the set-off, notwithstanding any prior act of 
bankruptcy, before the credit given, or the debt con¬ 
tracted, and declaring that every debt or demand made 
proveable may also be set off, provided the person 
claiming the set-off had not, when such credit was 
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given, notice of the act of bankruptcy. Mr. Justice 

Bayley goes on to say, “ These were then mutual 

debts between the parties, and they had their origin in 

a mutual credit before the bankruptcy.” But in the 

present case, the credit is all on one side before the 

bankruptcy; for the deposit of the Company’s paper 

was not credit given by Palmer and Co. to'the bank 

of Bengal, the bank having no power to negotiate it 

or sell it, unless Palmer and Co. made default in pav- 

ment of the money they had borrowed of the bank- 

and at the time of their insolvency, there were not. 

on y no mutual debts between the parties, but it was 

uncertain whether the transaction of the deposit of this 

paper with the bank would ever terminate in a debt 
from the bank to them. 

In the last-cited case Mr. Justice Bayley lavs great 
stress upon that of Ilankey v. Smith? in which it was 
ield, that an acceptance in the hands of an indorsee 
not due until after the bankruptcy of the acceptor, 
constituted an item of credit between the bankrupt and 
the indorsee; and in which Mr. Justice Bailer observes, 
that, if a bill of exchange, which is accepted, is sent out 
into the world, credit is given to the acceptor by every 
person who takes the bill; but the subsequent case of 
Ex parte Hale,] which occurred before Lord Lough¬ 
borough, is contrary to this last decision. There the 
petitioner was the indorser of a bill of exchange ac¬ 
cepted by the bankrupt, and being obliged to take it 
up in consequence of the bankruptcy, he claimed to 
set off the amount against a debt he owed the bank¬ 
rupt; but Lord Loughborough held, that though the 
petitioner might prove, yet he could not set it off; 
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that he could not, by paying the bill after the bank¬ 
ruptcy of the acceptor, put himself into a better situa¬ 
tion than any other creditor ; that there was no mutual 
credit ; that though the acceptance constituted a debt 
due at the time of the bankruptcy, that debt was not 

due to the petitioner, and that therefore the set-off 
failed. 

The decision of the Court of Common Pleas in the 
recent case of Gibson v. Bell * is another authority, 
which may, at first sight, seem to favour the claim of 
the respondents; but upon an examination of the 
grounds of the judgment in that case, it will be seen 
that they do not apply to the facts of,this. The bank¬ 
rupt there had sold and delivered a quantity of wine to 
the defendant, which lie agreed to pay for in part, by 
accepting a bill of exchange to be drawn by the bank¬ 
rupt ; and the defendant having failed to do so, the 
assignees brought an action against him for not ac¬ 
cepting the bill pursuant to his agreement ; to whicli 
the defendant pleaded a set-off for a debt due to him 
from the bankrupt for money lent ; and it was held 
upon demurrer that the set-off was good. But the 
Chief Justice, in delivering his judgment, said, al¬ 
though the form of action was a claim for unliquidated 
damages for not accepting the bill, yet that the agree¬ 
ment was, in substance, a contract to accept a bill in 
payment of the remainder of the price of certain goods 
sold and delivered by the bankrupt to the defendant; 
and the bill of exchange was expressly alleged to have 
been drawn “ for the balance then due and owing from 
the defendant to the bankrupt, upon the account afore¬ 
said.” That in substance, therefore, the bill, if ac- 
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cepted, would have been a security for the payment, at 
a future day, of a settled and ascertained balance, due 
upon an account, in which the price of the goods sold 
to the defendant formed one side, and partial pav- 
ment made by the defendant the other side. That the 
principle of the bankrupt laws is this, that where two 
peisons have dealt with each other on mutual credit, 
and one of them becomes bankrupt, the account shall 


be settled between them, and the balance only payable 
on either side. That the claim of the bankrupt in 
that case was one which would, in its nature, terminate 
in a debt, and nothing else. For if the demand had 
not been enforced until after the time for which the 
bill was to run, the demand became actually a debt, 
for which the bankrupt might have brought his action 
for goods sold, or on an account stated; and if en¬ 


forced before the time had expired, his demand was 
one which must become a debt in a short time, and of 
which the present value was determinable, by deduct¬ 
ing the discount for the time the bill had still to run. 
Now, apply this reasoning to the facts of the present 
case. as there, at the time of the insolvency of 
Palmer and Co., “ any settled and ascertained balance 
due upon an account ” between them and the Bank of 
Bengal ? The balance was not only unsettled and un- 
asceitained, but it was wholly uncertain whether there 
would be any balance due to them from the bank; for 
if the assignees of Palmer and Co. had repaid the 
bank, the 103,900 rupees, according to the agreement 
of the 12th November 1829, they would have had a 
right to an immediate return of the Company’s paper, 
which they had deposited with the bank to secure the 
payment of this sum; and if they had not repaid the 
amount of the loan at the end of the three months, the 
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•if?!; balance would have been equally uncertain; for it 
young would in that case depend on the amount of the pro- 
bank of ceeds of the sale of the Company’s paper, a transaction 

HENGAL. n i . 

ot such- a nature as must terminate in a debt. The 

answer to the former question is an answer to this: for 

if either Palmer and Co., or their assignees, had repaid 

>£he loan to the bank within the stipulated time, the 

bank would have had no power to sell; and even if 

they had sold, it would be just as uncertain whether 

there would be any surplus, after satisfying the amount 
of the loan. 

But the case which, it is presumed, the respondents 
will chiefly rely on in their favour, is Olive v. Smith.* 
In that case, A., a merchant, employed B., a broker, to 
effect policies and sell goods, and trusted him with the 
possession of the policies and the goods. A., being 
indebted to B. for premiums of insurance, and having 
obtained an advance of money upon a pledge of goods 
placed in B.’s hands for sale, but not on those goods 
to the exclusion of A.’s general credit, became bank¬ 
rupt; after which, a loss happening on one of the po¬ 
licies, B. received it from the underwriters. This was 
held to be a case of mutual credit, and that B. might 
retain the sum received for the loss, not only in the 
liquidation of the balance due for premiums, but also 
of his advances. Lord Chief Justice Gibbs, who tried 
the cause, decided it on the ground that the bankrupts 
had trusted the defendants with the possession of goods 
and of policies of insurance, and that the defendants 
had trusted the bankrupts with the money advanced, 
and the premiums paid for them on the policies; and 
that the general principle was, that wherever each 


* 5 Taunt. 56. 
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party has trusted the other witj^the* possession of 
value, the assignees of either pi>i'f^"/iw- - >ase of his 
bankruptcy, cannot withdraw tfi^K^valS'g the 

other, but on the terms of paying him >hat1ns3ebg-De¬ 
tween them. \\ ith all due respect, howeves, for^R&Jtl| 
learned Judge, it is submitted that this reasointi^^W^not 
correct in point of law; for it would lead to this nSl?^ 
strous conclusion,—that in every ease of deposit of 
goods, let the purpose he what it may, if the owner 
of the goods be indebted to (lie depositorv, the latter 
has, by virtue of the statute of mutual credit, a right 
to retain the goods deposited till he is paid the whole 
of his demand,—a proposition which could never have 
been intended by any of the clauses relating to mutual 
credit in the bankrupt laws. The doctrine, indeed, that 
was propounded by the learned Judge in that case,-- 
as is justly observed hy Lord Henley in his work on 
the Bankrupt Law,—has not been generallv approved 
of by the profession; and it has accordingly been 
since confined within much narrower bounds in 
subsequent cases. It will he observed, too, upon re¬ 
ferring- to the report of Olive v. Smith, that tlm 
counsel who argued in support of the claim of set-off 
relied in a great measure upon the doctrine in Ex narte 

and after referring to Lord HardwicJce’s sub¬ 
sequent decision in Ex parte Oekenden, contended that 

his Loidship s first opinion was the best. The jud<>- 

me„ t> also, of Court i. m ai„, y (oi „ lded 

Z ■ p OMs, Justice, saying, that the Courts ^ 
a ways inclined to support the doctrine in tint . 
and he adds, that in the case Ex narte O l 1 aSe ’ 

ment, and in the former of which it w m 
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that his statement is far too general and sweeping. 
Nearly the same period elapsed after this decision as 
the interval between Ex parte Deeze and Ex parte 
Ockenden, when the learned Judge, then became Lord 
Chief Justice, following the example of Lord Hard- 
wicke, but exhibiting perhaps a specimen of great in¬ 
genuity and acuteness, thought it necessary in a sub¬ 
sequent case to qualify the proposition he had so 
broadly laid down in Olive v. Smith. 


The case alluded to is that of Rose v. Hart* where 
the assignees of a bankrupt brought an action of 
trover for a quantity of cloths which had been depo¬ 
sited with the defendant, a fuller, for the purpose of 
being dressed. It was contended at the trial, that the 
case came within the principle laid down in Olive v. 
Smith, and that the defendant was entitled to retain 
the cloths for his general balance; but a verdict was 
given for the plaintiffs; and the point was reserved by 
Mr. Justice Ilolroyd, before whom the case was tried. 
When the rule nisi was moved for a new trial, Lord 


Chief Justice Gibbs acknowledged, that the question 
was of the utmost importance, and that the Court was 
quite open to hear it discussed. After the case had 
been fully argued,—when the counsel, in support of 
the rule, rested entirely on the language of the Courts 
in Ex parte Deeze, French v. Fenn, f and Olive v. Smith, 
—the Court took time to consider its judgment, which 
was ultimately pronounced by Lord Chief Justice 
Gibbs. These facts are stated to show that the ques¬ 
tion was maturely and deliberately considered by the 
Court before it came to a decision. The Chief Justice, 
in delivering his judgment, admitted, that the case 


* 8 Taunt. 499. 
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was not distinguishable trom Ex parte Deeze, upon 
which the decision in Olive v. Smith was founded ; and 
after adverting to the qualification of Ex parte Deeze 
in Ex parte Ockenden, which he says was lost sight of 
by the Court in French v. Fenn, he adds, that this 
last-mentioned case having been followed by a string 
ot cases, running through a period of more than thirty 
years, whatever he might think of the original decision, 
he could not persuade himself to break in upon a class 
of cases so long established ; and that if they could 
not be supported without carrying the doctrine in Ex 
parte Deeze to its fullest extent, he should be ready to 
follow it rather than overturn what had been settled 


upon the subject for such a length of time. “But,” 
he observes, “it is first to be considered whether these 
cases may not be supported by a construction of the 
Act, which will not go to that extent, and will leave 
die opinion of Lord Ilardwicke, in the case of Ex parte 
Ockenden, untouched.” He then cites the 28th section 
of the 5tli Geo. II, c. 30, by which it was enacted, that 
“where there had been mutual credit given by the 
bankrupt and any other person, or mutual debts be¬ 
tween the bankrupt and any other person,” the com¬ 
missioners should state the account between them, and 
one debt might be set against another ; and what 
should appear to be due on either side on the balance 
of such account, and on setting such debts against one 
another, and no more, should be claimed on either 
side respectively.” “Something more,” he goes on to 
say, “is certainly meant here by mutual credits than 
the words mutual debts import; and yet upon the final 
settlement, it was enacted merely that one debt shall 
be set against another. We think this shows that the 
legislature meant such credits only as must, in their 


1836^ 

Young 

V. 

Bank of 
Bengal. 



1—17 



116 


CASES IN THE PRIVY COUNCIL 


1836. 

V—,—/ 

▼ 

Young 

V . 

Bank of 
Bengal, 


nature, terminate in debts ; as where a debt is due 
from one party, and credit given by him to the other, 
for a sum of money payable at a future day, and 
which will then become a debt ; or where there is a 
debt on one side, and a delivery of property, with 
directions to turn it into money, on the other : in such 
case the credit given by the delivery of the property 
must, in its nature, terminate in a debt, the balance 
will be taken on the two debts, and the words of the 
statute will in all respects be complied with.” This 
principle, the Chief Justice observes, will support all 
the cases from French v. Fenn to Olive v. Smith ; in all 
of which, he adds, “ it will be found, that that which 
has been allowed as a mutual credit has always been 
of such a nature as must terminate in a cross debt. To 
this extent we think the statute may be carried, but no 
further; and we follow the final opinion of Lord 
Ilardivicke in determining, that the delivery of these 
cloths to the defendants, for the purpose of being 
dressed, does not form an article of mutual credit in 
his favour, within the fair construction of the clause 
relied on.” 


The case of French v. Fenn* referred to by Lord 
Chief Justice Gibbs in the last-mentioned case was 
this : Cox, Holford, and Fenn, purchased a row or 
string of pearls, for a joint adventure in trade, the mo¬ 
ney for the purchase being advanced by Fenn. Cox 
became bankrupt ; after which, Fenn sent the pearls to 
China, where they were sold, and the proceeds remitted 
to Fenn. Cox, at the time of his bankruptcy, was in¬ 
debted to Fenn in a much larger sum than a third of 
the profits of the adventure. The assignees of Cox 


1 Cook, B. L. 536, 7th edit. 
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brought an action against Fenn for Cox’s share of the , 8 36 . 

^ ,i - 

profits, to which the defendant pleaded a set-off; and Young 
it was contended on his behalf, that there was a mutual bank of 
credit, though not a mutual debt, at the time of the BenGAL - 
bankruptcy, and that one could not be demanded with¬ 
out satisfying the other, and the Court, on the autho¬ 
rity of Ex parte Deeze, determined that Fenn was pro¬ 
tected from the claim of Cox’s assignees, by the clause 
of mutual credit. But in this case it is to be observed, 
that there was a debt due from Cox to Fenn, and Cox 
entrusted Fenn with his share in the pearls for sale, 
which, when sold, would constitute a cross debt from 
Fenn to Cox, for his share of the proceeds. The credit, 
therefore, given in this case was of such a nature, as 
could not fail to terminate in a debt. And the same 
observation applies to the cases of Smith v. Hodson* 

and Parker v. Carter, f which may possibly be relied 
on by the other side. 

The limitation of the clause of mutual credit, as de¬ 
fined by the judgment of the Court in Rose v. Hart, 
has been recognised, and acted upon in many subse¬ 
quent cases, as in Sampson v. Burton,\ where it was 
decided that a guarantee against contingent damages 
did not come within it; in Easum v. Cato,% where 
Mr. Justice Bayley says, that the 51 h Geo. II, c. 30, 
s. 28, “is now held to be confined to such credits as 
must, in their nature, terminate in debts;” and in 
Rose v. Sims,\ | which is very strong in favour of the 
restriction. In this last case, the bankrupt having 
given the defendant his acceptance for £20, the de- 


* 4 Term R. 211. 
t 2 Brod. & Bing. 89. 

|| 1 Barn. & Adol. 521. 


t 1 Cook, B. L. 548. 
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fendant, in consideration thereof, undertook that he 
would indorse to the bankrupt a bill drawn by the 
defendant on E. E., payable to the defendant’s order. 
The defendant gave the bill, but would not indorse it, 
the acceptance of the bankrupt having been disho¬ 
noured ; and the assignees brought a special action of 
assumpsit against the defendant, for a breach of con¬ 
tract, in refusing to indorse the bill. It was contended, 
on behalf of the defendant, that if he had indorsed the 
bill, and been sued upon it, he might have set off the 
bankrupt’s dishonoured acceptance, and that he was 
entitled to the same advantage in an action for not in¬ 
dorsing; and that it was therefore a ease of mutual 
credit, within the 6th Geo. IV, c. 16, s. 50. But the 
Court of King’s Bench held that the contract to in¬ 
dorse was not within the statute, and could not have 
been set off by the assignees against the £20 due from 
the bankrupt to the defendant. Mr. Justice Parke 
observing, “ this is not a case of mutual credit within 
the Bankrupt Act; it is merely a case where a cause 
of action arises for the non-performance of a contract. 
The provision, with respect to mutual credit, is con¬ 
fined to debts between the bankrupt and other parties, 
or to transactions necessarily ending in debts,” 

In the case now before the Court, the respondents 
having entered into an express agreement to return 
the surplus of the proceeds of the Company’s paper 
to Palmer and Co., cannot claim the right of set-off 
under the clause of mutual credit, contrary to the 
terms of such express agreement. This was decided 
in the case of Clark v. Fell* which was an action of 
trover against the bankrupt’s assignees for the recovery 


* 4 Barn. & Adol. 404. 
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of a stanhope, which the plaintiffs had sent to the 
bankrupt to be repaired. It appeared that the plain¬ 
tiffs had agreed to pay for the repairs in ready money; 
that the repairs were not completed until after the 
bankruptcy ; that the plaintiffs, Alien they sent the 
stanhope to be repaired, were the holders of the bank¬ 
rupt’s acceptance for £24, which became due before 
die bankruptcy, and that the charge for repairs was 
£20. The plaintiffs demanded the stanhope, pro¬ 
posing to strike off the £20 from the amount of the 

bankrupt’s acceptance ; but the assignees refused to 
deliver it without actual payment. The plaintiff con¬ 
tended, that the two sums of £24 and £20 


sums 

mutual debts at the time of 


th 


were 

bankruptcy, and 
ought to be set off against each other, according to 

the 6th Geo. IV, c. 16, s. 50. But the Court of King’s 

Bench held, that although the statute would have 

applied if there had been no contract to pay ready 

money,—as the bankrupt was indebted to the plaintiffs 

and the question would then have been on which side 

h° balance Jay,—yet that the agreement to pay ready 
money made all the difference, and that the bank¬ 
ruptcy of one party did not rescind an express con¬ 
tact establishing a lien for payment of a particular 

Further it is submitted, that where property is de¬ 
posited upon trust for a specific and limited purpose, 
and a here the trust is unexecuted at the time of the 
bankruptcy of the party who has made the deposit a 
transaction of such a nature cannot be considered a 
case of mutual credit within the 50th section of the 
ankrupt Act. That this is a correct exposition of the 
law, appears plainly from the case of Key v, Flint * 

* 8 Taunton, 21. 
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in which it was decided by the Court of Common 
Pleas, and afterwards by Lord Eldon, when the same 
case came before him in the shape of a petition in 
bankruptcy. The case in the Common Pleas was an 
action of trover by the asignees of a bankrupt for a 
bill of exchange for £650, which had been deposited 
by the bankrupt with the defendant for the purpose of 
raising money, and making advances upon it. The de¬ 
fendant advanced £155 upon it, and promised to make 
further advances, which he never did; and the as¬ 
signees having tendered to the defendant the amount 
of the money he had advanced on the bill, it was held, 
that they were entitled to recover the amount of the 
bill, although a general balance remained due from the 
bankrupt to the defendant, and that this did not form 
a case of mutual credit within the 5th Geo■ II, c. 30, 
s. 28. Mr. Justice Dallas, in giving his judgment, 
dwells on the fact that the bill was not left on the 
general account, but for the express purpose of having 
money advanced, and that the defendant held the bill 
only as a security for the sums advanced. When the 
case afterwards came before Lord Eldon,* he entirely 
agreed with the decision of the Court of Common 
Pleas, saying, that it was contrary to natural equity 
that a creditor of a bankrupt, who had made advances 
on the security of a bill of exchange deposited with 
him for that purpose, and who had undertaken to re¬ 
ceive the amount when due, and return the surplus, 
should set off advances prior to the transaction against 
a demand by the assignees for the bill. Now to apply 
this last decision to the present case, it will be recol¬ 
lected that the two promissory notes, the amount of 


Ex parte Flint, 1 Swansfc 30. 
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which the bank claims to set off against the surplus of 
the proceeds of the Company’s paper, were (as is ex¬ 
pressly stated in the special case) discounted by Palmer 
and Co. with the bank, on the dates thereof respectively, 
namely, on the 21st October 1829, and the 4th No¬ 
vember 1829; and that the amount thereof respectively, 
after deducting the discount, was paid by the bank to 
Palmer and Co. Both these transactions, therefore, 
were previous to the deposit of the Company’s paper 
by Palmer and Co., which did not take place till the 
12th November 1829; so that, according to Lord 
Eldon’s decision in Ex parte Flint , it would be most 


inequitable tlint the respondents in the present case, 
who had undertaken in the event of their selling the 
Company s paper, “ to render any surplus which might 
be forthcoming from such sale to Palmer and Co.,” 
should be permitted to set off the prior advances made 


by them on the security of the two promissory notes. 
! or it must be recollected, that in the present case, as 
in that of Ex parte Flint , the deposit was not on the 
general account, but as a security only for the 103,900 
rupees advanced by the bank to Palmer and Co. 
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The decision in Key v. Flint has been also recog¬ 
nised by the Court of King’s Bench in the subsequent 
case of Buchanan v. Findlay* which was an action by 
the assignees of Duff and Brown for money had and 
received. Duff and Brown had remitted two bills 
amounting together to £1740, to Findlay and Co’ 
with directions to get them discounted; but Findlay 
and Co. being then under acceptances to Duff and Co 
to the amount of £50,000, kept the bills in their own 
possession, and received the amount of them, when due, 

* 9 Barn. & Cress. 738. 
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from the acceptor. Previous to their becoming due, 
hoAvever, Duff and Co. became bankrupts, and their 
assignees then sued Findlay and Co. for the amount of 
the two bills; and it was held, that Findlay and Co. 
could not set off in this action any debt due to them 
from Duff and Co. Lord Tenterden, who delivered the 
judgment of the Court, said there was no substantial 
distinction between that case and Key v. Flint; that, 
in both cases, the bills were sent to the defendants for 
a specific purpose; and as soon as the defendants 
declined to perform that purpose, the right to retain 
the bills ceased, and the party was legally bound to 
restore them on demand; that if goods or bills are de¬ 
posited for a specific object, and the bailee will not 
perform that object, he must return them; and that 
the property of the bailor is not diverted or transferred 
until the object is performed. It was argued there, in 
favour of the set-off, that the assignees, by bringing 
an action for money had and received, had treated 
their claim as a pecuniary demand; that the bills were 
deposited for the purpose of being converted into 
money, and that therefore the transaction must have 
ended in a debt; but Lord Tenterden observed, that 
that circumstance made no difference in the case; and 
that although the bills were paid to the defendants 
after the commission, yet that a set-off after the pay¬ 
ment of the bills was to he governed by the same rules 

as a lien before payment. 

But there is another important way of considering 
this question, with reference to the decisions in bank¬ 
ruptcy, in cases of equitable mortgage. The rule that 
governs all those cases is uniform, namely, that a de¬ 
posit of deeds or securities for a particular purpose 
will not give the depository a lien upon them for any 
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other purpose; as where deeds are deposited to obtain 
further credit, the depository has no lien on them for 
money previously advanced. This Avas decided in 
Mountford v. Scott* as well as in Ex parte Flint, 
already cited. So in Ex parte Whitbread ,f where a 
lease was deposited as a collateral security for £1000, 
and there was a subsequent advance of £100, Lord 
Eldon held, that if the original bargain did not look to 
future advances, no subsequent advance could be a 
charge unless the subsequent transaction was equiva¬ 
lent to the original transaction. The same principle 
indeed pervades all the cases on this subject, which 
decide, that the lien originally created can only be en¬ 
larged by a subsequent express agreement; Ex parte 
Marsh,\ Ex parte Alexander,% Ex parte HannenA 
Now the deposit of the Company’s paper in this case, 
by Palmer and Co., with the bank of Bengal, was in 
the nature of an equitable mortgage, giving the bank 
a hen on the securities deposited to the amount of the 
sum borrowed, viz. 103,900 sicca rupees, and subject 
to the terms of the written memorandum accompa¬ 
nying the deposit. Those terms were, that in case 


they should sell the paper for their own reimbursement, 
they should render the surplus of the proceeds to 
Palmer and Co., not that the surplus of the proceeds 
should be a security against any prior or subsequent 
advances. It is quite clear that it could not have been 
the intention of the parties at the date of the agree¬ 
ment of the 12th November 1829, that the deposit of 
the Company’s paper was to secure the pavment of the 
two notes which the bank had previously discounted 


* 1 Turn. 274. 
t 2 Rose 239. 

|| 1 Deacon & Chitty, 407. 


t 19 Ves. 209. 
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young would have taken care to have had a stipulation to 

V* 

hank of that effect inserted in the agreement, which is wholly 

Bengal* • t j j • i 

silent as to any prior advances. 

In whatever light, then, we view the transaction be¬ 
tween these parties, the bank could have no lien on the 
securities deposited by Palmer and Co., nor have they 
now a;iiy set-off against the surplus of the proceeds 
arising from the sale of them, in respect of the hvo 
promissory notes. The transaction was not within the 
clause of mutual credit in the Bankrupt Act : first, 
because it was a deposit for a specific purpose, which 
would not necessarily terminate in a debt; secondly, 
because it was an unexecuted trust at the time of the 
insolvency of Palmer and Co., and the commissioners 
could not therefore take the account and state the 
balance between the parties, pursuant to the directions 
of the 6 th Geo. IV, c. 16, s. 50; thirdly, because no 
credit within the meaning of that section was given to 
the bank by Palmer and Co. before their insolvency; and 
fourthly, because a party cannot avail himself of a right 
of set-off under the clause of mutual credit, contrary to 
his own express agreement. Moreover, if the tran¬ 
saction is considered as an equitable mortgage, it must 
be governed by the same rules which regulate that 
species of security; and these are express, that an agree¬ 
ment accompanying the deposit of a pledge as a security 
for money borrowed, cannot be extended or enlarged 
unless by positive agreement, and therefore cannot be 
made to cover either prior or subsequent advances. 
The respondents have chosen their own security; they 
have already, by virtue of this security, recouped them¬ 
selves the whole amount of the loan of the 103,900 
rupees, which they made to Palmer and Co. on the 



ON APPEALS FROM THE EAST INDIES. 


125 


12th A ovember 1829, as well as the whole amount of 
the five subsequent loans, and they ought not to be 
peimitted, by a forced and extended construction of 
the clause of mutual credit, to draw within their grasp 
still more of the property of these insolvents; which 
it was clearly the intention of the legislature, both in 
the English Bankrupt Act and Indian Insolvent Act, 
should be distributed equally among all the creditors. 
Hie ( ourt too will not fail to remember, if they have 
any doubt in the construction of this clause, that there 


is an express direction in the English statute, “ that 

the Act shall be construed beneficially for creditors,” 

generally, and not for the preference of an individual 

creditor, to the detriment of the general creditors of 
the bankrupt. 
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The Attorney-General and Mr. Maule, K.O., for 
the respondents. 

We contend that this is a case of mutual credit 
within the meaning both of the 36th section of the 
Man Insolvent Act, 9 Geo. IV, c . 7, and of the 
Enghsh Bankrupt Act, 6 Geo. IV, c . 16, s. 50. In 

he first place, we must take for granted that both 
these statutes are to be interpreted in the same way 

as to the right of set-off; for the 36th section of the’ 
Indian Act expressly says, that debts may be set off as 

** proved, “in the same manner and subject to 
the like deductions, conditions, and provisions as pre- 
scribed in the English Bankrupt Act.” 

fTl,o Court here intimated that they were satisfied 
on this point namely, that the same interpretation as 

° 1 tVf j ° f S « et ’°f °“ 8:ht govern both lll <' English 
and the Indian Act.] ** 

That point being disposed of, we are now to con- 
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3 , sider what is meant by the 50th section of the English 
young Bankrupt Act, which provides, “ that where there has 
rank of been mutual credit given by the bankrupt and any 

Bengal. . 

other person, or where there are mutual debts between 
the bankrupt and any other person,” one debt or de¬ 
mand may be set against another. The term “ mutual 
credit ” comprehends a great deal : taken in its largest 
sense, it would mean any sort of confidence, which 
two men might happen reciprocally to repose in each 
other. But we admit that the construction of the term 
must be confined to pecuniary credit, that is, where 
there has been money, or money’s worth, entrusted by 
either pai'ty to the other; then the commissioners shall 
state the account, and one debt or demand may be set 
off against another, and the balance only on either 
side can be claimed or paid. We do not mean to con¬ 
tend, that where goods, as securities, have been de¬ 
posited by a bankrupt for a particular purpose, and 
the depository has been guilty of a fraud, or of a breach 
of trust, which amounts to a fraud, in the disposal of 
the property, that he can avail himself of the clause of 
mutual credit, in answer to the claim of the bankrupt’s 
assignees. But where a party has, in the course of 
his dealings with a bankrupt, and without any fraud 
or breach of trust on his part, got money belonging to 
the bankrupt honestly in his hands, we say, it was the 
intention of the statute, that the account between 
them should be taken by the commissioners, and the 
balance only due on such account be paid by one party 
to the other. We deny the construction contended 
for by the appellants, that there must be mutual debts 
of the bankrupt, and the party claiming the set-off, 
existing at the time of the bankruptcy, in order to 
bring a case within the clause of mutual credit. We 
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say it is sufficient if there lias been mutual credit which 
was likely to terminate in a debt from one party to the 
other, without any regard to the question, whether the 
debt accrued before the lime of the bankruptcy, or in 
the time of the assignees; and that when (he transac¬ 
tions of the mutual credit have resulted in cross de¬ 
mands, there ought to be a right of set-off. This is a 
piinciple that is founded on natural justice and equity : 
and it would be most unjust to hold that the bankrupt 
should be compelled to return, in solido, the surplus of 
the proceeds arising from the sale of the Company’s 

paper, when there is another debt due to them from 
Palmer and Co. 

Now, what is the true state of the case, as to the 
dealings between these parties? The bank of Bengal 
accommodate Palmer and Co. with a loan of 103,900 
sicca rupees; to secure the repayment of which, Pal¬ 
mer and Co. deposit with the bank Company’s paper 
to the amount of 113,000 rupees, with an express 
authority to the bank, that if Palmer and Co. make 
default in the repayment of the loan at the end of 
three months, then the bank might absolutely sell or 
ispose ot the Company’s paper for its own reimbursc- 

X W 1 r g l Palmer C °- any event ^ sur¬ 
plus. We utterly deny that there was any undertaking 

ie, either expressed or implied, like that in some of 
he cases referred to, that the bank would not apply 

tha surplus in the payment of any other debt that 
might he due from Palmer and Co. to the bank. In 
none of the cases that have been cited by the other 
side, was there any power given to the depository to 
sell or dispose of the thing deposited; but here there 
is an express power of sale given to the bank, in case 
default should be made by Palmer and Co. in the re 
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payment of the loan; and the bank did not, in fact, 
dispose of the Company’s paper until after such default 

9 

were made by Palmer and Co. There is, then, a clear 
case of a sale, and of the possession of the proceeds of 
the sale, without any breach of trust. Palmer and Co. 
had confidence in the integrity of the bank of Bengal, 
and the bank trusted Palmer and Co. with the amount 
of the loan. It makes no difference in the case, that 
the assignees might have redeemed the Company’s 
paper by paying off the amount of the loan before the 
expiration of the three months. If Palmer and Co. had 
continued solvent, and had brought an action against 
the bank for the amount of the surplus arising from 
the sale of the Company’s paper, could not the bank 
set off the amount of any other debt that might be 
due to them from Palmer and Co. ? How can their 
assignees, then, be in a better situation ? Assignees, it 
is true, take all the interest of the bankrupt, but they 
take nothing more ; they are subject to any charge on 
it to which the bankrupt himself was liable. If the 
assignees, then, in this case did not think proper to 
redeem the securities, before the bank sold them, pur¬ 
suant to the authority given by Palmer and Co., the 
right of set-off would attach, in the same way as if 
there had been no brankruptcy or insolvency. In every 
case of lien, the depository possesses the same right 
against the assignees as against the bankrupt himself. 

[Mr. Baron Parke : You contend, then, that the 
right of set-off in this case depended on the conduct of 
the assignees, whether they paid off the loan before 
the three months, or not ?] 

Our position is, that where a man, entrusted with 
property by another, gets money fairly and honestly in 
his hands, in the performance of his trust, he has a 
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right to set off against this sum, a debt owing - to him 
fiom tlie party who trusted him with the possession of 
such property. The assignees here are not to place 
themselves in two situations ; they are not to blow hot 
and cold ; they must either redeem before forfeiture, 
or be subject to the right of set-off of the bank. Sup¬ 
pose a man entrusts liis creditors with a bag of money, 
could lie recover back the amount, without permitting 
the creditor to set off his own debt i The clause of 
mutual credit in the Bankrupt Act is merely a statu¬ 
tory exposition of what was the common law when the 
statute was enacted, and was not meant to abridge or 

curtail the right of set-off that previously existed inde¬ 
pendent of that statute. 

The case of Olive v. Smith* is on all fours with 
ne present. There the bankrupts had trusted the 
defendants with the possession of goods and of policies 
o insurance, and the defendants had trusted the bank- 
rap 8 with the money advanced, and the premiums 
pa,d for them on the policies. So here Palmer and 
Co. entrusted the bank with the possession of the 
Company s paper, and the bank trusted Palmer and 
Co. with the loan of the 103,900 sicca rupees. And 

in ftit " “I,"! G ‘ bbS lays dow11 the law expressly 

n that case, that wherever each party has trusted 

te other with the possession of value, the assignees 

of either party, in case of his bankruptcy, C a no 

withdraw that value from the others, bn, „„ L terms 

of paying wliat is due between them. 

The cases relating to equitable mortgages, which 

have been cited by the other side, do no, app^ to the 

present. In no case of equitable mortgage is there a 
power of sale given to the depository of the thing de- 

* 5 Taunt. 56. 
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. l83< \ posited ; there is nothing there but a mere naked 
young pledge, to be retained in the hands of the depository. 
hank of In this case there was not only a power of sale given 
engal. of the thing deposited, but the power has been law¬ 
fully exercised by the party to whom it was given. 
The present case, therefore, is not to be assimilated to 
one of an equitable mortgage, but is to be considered 
as one of a legal mortgage, where the mortgage-deed 
gives a power of sale to the mortgagee. 

[Mr. Baron Pakke : Supposing the assignees had in 
this case tendered the amount of the principal and 
interest due from Palmer and Co. to the bank, before 
an actual sale of the Company’s paper, what do you 
say would then have been the right of the bank ?] 

In that case, if the money was not tendered until 
after the expiration of the three months, we should 
still contend that the account must be taken of what 
was due from one party or the other, and only the 
actual balance paid. 

[Air. Baron Parke : So that there again, you would 
make the set-off depend entirely on the act of the 
assignees. But is this to deprive the rest of a bank¬ 
rupt’s creditors of their rights at the time of his 
bankruptcy ?] 

The rest of a bankrupt’s creditors are in many cases 
bound by the acts of the assignees. Supposing the 
assignees had been the indorsees of a bill of exchange 
drawn by the bank of Bengal, which was dishonoured 
when due, and the assignees had not given notice of 
the dishonour to the bank, the bank would in that 
case have been discharged from the payment of the 
bill by the neglect of the assignees, and the rest of the 
creditors would be bound by their default. 

[Air. Baron Parke : Supposing that Palmer and 
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Co. had, before their insolvency, assigned their interest 
in the Company’s paper to another person, do you 
contend that the bank would then have a right of set¬ 
off against such third person ?] 

W e submit that they would ; as the assignee in such 
case would equally represent rainier and Co., and be 
as subject to all their liabilities as the assignees of a 
bankrupt are subject to his liabilities. 

[Mi. Baron Parke : I think not. Although as¬ 
signees of a bankrupt represent the bankrupt for some 
purposes, they are not bound by his liabilities. The 
only burthen which the law imposes on them is, to 

collect the bankrupt’s property, and distribute it 
amongst the creditors.] 

However that may be, we say, that there is no case 
to be found in which it has been held, that a party, 
with whom goods or securities have been pledged by 
a bankrupt, with a power of sale, has not a right of 
set-off against the assignees, after the sale has been 
effected, in respect of the proceeds of the sale. It 
is not necessary that the transaction between two 
parlies must end in a debt, in order to give a right of 
set-off ; it is sufficient if it may terminate in one, or 
foim a pecuniary item in the account between them. 
This was determined in the case of Gibson v. Beil* 
which has been already cited. That was an action for 
unliquidated damages against the defendant, for not 
accepting a bill of exchange, according to a special 
agreement entered into between the defendant and the 
bankrupt ; and it was held that the defendant might 
set off a debt due to him from the bankrupt for money 
lent. In giving his judgment in that case, the Chief 

* 1 Bing. N. C. 743. 
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Justice observed, that “the principle which the bank¬ 
rupt laws seem to have had in view, from the earliest 
time to the last provisions made therein, is this,—that 
where two persons have dealt with each other on mu¬ 
tual ci edit, and one ot them becomes bankrupt, the 
account shall be settled between them, and the balance 
only payable on either side.’’ And in a subsequent 
part of his judgment he adds, “that from the earliest 
practice to the latest provision by statute, the object 
seems to have been, that the account should be stated 
as between merchant and merchant, and that whatever 
would be, in ordinary practice, a pecuniary item in 
such account, should be the subject of set-otf.’’ In 
alluding 1 to the case of Rose v. Hart* which was there 
cited, as in this case, against the right of set-off, the 
Chief Justice says, “It is observable, that in giving 
judgment in that case, Lord Chief Justice Gibbs states 
the law of the set-olf to depend upon the enactment in 
the oth Geo. II, c. 30, s. 28, and lays great stress 
upon the circumstance, that it is enacted merely in 
the final words of the clause, ‘ that one debt shall be 
set against another. ’ But, in point of fact, the law of 
set-off at that time was governed, not by the 5th 
Geo. II only, but also by the 46th Geo. Ill, c. 135, 
s. 3, by which latter statute it was enacted, ‘that one 
debt or demand’ may be set off against another ; and 
it is difficult to see for what purpose such latter words 
can have been introduced, and have been since con¬ 
tinued in the 50th section of the last Bankrupt Act, 
except for the purpose of giving a greater latitude than 
the strict meaning of the word ‘debt’ would of itself 
import.’’ The result of the case of Gibson v. Bell 


* 8 Taunt. 499. 
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shows clearly, therefore, that the subject of set-off ex¬ 
tends to every thing that may end in a pecuniary trans¬ 
action ; that is, to whatever may form a pecuniary item 
in the account : and it confirms the decision in Olive 
v. Smith* namely, that if a person entrusted with 
value trusts his creditor with that which may become 
productive ol value, and afterwards becomes bankrupt 
the creditor may retain his debt out of the proceeds of 
the thing entrusted to him, and only pay the balance ; 

it being a case of mutual credit, within the provisions 
of the Bankrupt Act. 

With respect to the ease of Buchanan v. F.ndlayd 
Mhich has been relied on by the oilier side. Lord Ten- 
terden dwells on the distinction in that case, that the 
detendant was a wrong-doer by not fulfilling the 
u ec ions of the bankrupt, and procuring the bills to 
be discounted ; and it was on that ground that he de¬ 
cided against the set-off. But where the party is not 
a wrong-doer, the right of set-off is let in, notwith- 

t a M-r S ,r “ CtUa ‘ C0 “ troot 40 my * h0 moi ‘oy. as 

U Gillivray v, S,mpson.% That was an action by 

he assignees of a bankrupt against a broker to rccove'r 
the amount of the proceeds arising from the sale of a 
Tiant, y of tunber, which the bankrupt had employed 
defendant, as a broker, to sell upon commission. It 
appealed that the defendant, in consideration of beiim 
so emp oyed by the bankrupt, had agreed to account 
foi and pay over to him the proceeds of the sale 
without deducting therefrom a debt then due to him 
from the bankrupt. The defendant sold the limber 
and rendered an account , in which, however, lie de- 

* 5 Taunt. 5G. . 0 ~ 

T H .barn. & Cress 

* 9 Dowl. & By. 35 ; 9 Barn. & Cress. 740, note (c). ' ' 
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ducted the debt due to himself from the amount of the 
proceeds, and claimed a right to set off that debt in 
the action brought by the assignees. And it was held 
by the Court of King’s Bench, that the agreement of 
the defendant was not binding on him, so as to deprive 
him of his legal right of lien or set-off. 


[Lord Brougham : Do you cite this case, Mr. At¬ 
torney, to show that the defendant was not a wrong¬ 
doer, and therefore entitled to insist upon his set-off ? 
That would be rather an illogical conclusion from the 
premises, as you have stated them from the case.] 


[Mr. Baron Parke : It is certainly an extraordinary 
decision ; I must say it is altogether a very odd 
case.] 


There is another case, however, which is not open 
to these objections, and that is Easum v. Cato* which 
we rely on as a vex-y strong authority in favour of the 
right of set-off in the present case. The facts there 
were as follow : The bankrupts being indebted to the 
defendant in a large amount, and being desirous to 
make a shipment of goods to Rio de Janeiro on their 
own account and risk, but not in their own names, 
l-epresented to the merchants, through whom the ship¬ 
ment was to be made, that the goods were the pro¬ 
perty of the defendant, and shipped on his account; 
and the defendant accordingly, by the desire of the 
bankrupts, wrote to the merchants, stating the fact to 
be so, and directing them to insure, and to advance 
money to the bankrupts on the goods, which was done. 
After the issuing of the commission, the returns for 
the shipment came home to the mex-chants, who paid 
part of the proceeds to the defendant ; and the action 


5 Barn. & Aid. 861. 
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was brought by the assignees to recover what had been 
thus paid over to the defendant. Upon these facts the 
Court of King’s Bench held, that this was a credit 
given to the defendants by the bankrupts, by the deli¬ 
very of goods, in its nature likely to terminate in a 
debt ; that the defendant was entitled to recover the 
proceeds ot the shipment from the merchants, and to 
set off against the proceeds the amount of the debt due 
to him from the bankrupts, it being a case of mutual 
credit within the 5th Geo. II, c. 30, s. 28. This case 
plainly shows that the Courts are anxious, as far as 
they can, to extend the right of set-off given by the 
Bankrupt Acts ; for there the goods were not even in 
the actual possession of the party claiming the set-off, 
but had only been constructively delivered to the de¬ 
fendant by the bankrupts. And although Lord Chief 
Justice Gibbs said in Rose v. Hart* he thought that 
the transaction must terminate in a debt to give the 
right of set-off, yet we may oppose to this what Mr. 
Justice Bayley says in Easum v. Cato, namely, that a 
case is within the class of mutual credit, when it is 
“likely to terminate ultimately in a pecuniary balance 
on the one side or the other.’’ 
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Sir William Follett in reply : 

It seems a strange argument that has been advanced 
on behalf of the respondents, to say that the right of 
the bank to set-off, claimed in this case, depended 
upon something to be done by the assignees, after the 
bankruptcy or insolvency of Palmer and Co. Thev 
admit, on the other side, that if the assignees had 
paid off the loan, and redeemed the Company’s paper, 


* 8 Taunt. 499. 
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before the three months had expired, the bank would 
then have had no right of set-off; but then they con¬ 
tend, that, as the asignees have not thought proper to 
do so, the right of set-off has accrued from their de¬ 
fault. I say that this is a loan of money on a deposit 
of securities for a specific purpose, and that it must 
be governed by the terms of the contract, and by no¬ 
thing- else. Again, they argue on the other side, that 
it is unjust that the bank of Bengal should be com¬ 
pelled to return, in sol id 0 , the surplus of the proceeds 
of the Company’s paper, when there is another debt 
due to the bank from Palmer and Co. But where 
is the injustice? The injustice would be to the general 
creditors of Palmer and Co., if the bank, after indem¬ 
nifying itself in full for the amount of the several 
loans due from the insolvents, were to sweep away the 
remainder of the effects in satisfaction of other debts, 
while the rest of the creditors when wholly unpaid; 
the bank, in breach of their contract to restore the 
surplus of the proceeds to Palmer and Co., now 
claiming to apply that surplus in the payment of the 
two notes which they previously discounted for the 
insolvents, without looking to any other security for 
the repayment of the money in this discount trans¬ 
action, than the notes themselves The respondents 
contend, that this is a case of mutual credit between 
the bank and Palmer and Co.; but when is the credit 
to attach, and what was the credit given by Palmer 
and Co. to the bank? The Attorney-General says, 
that Palmer and Co. placed confidence in the bank, 
that they would not sell the Company’s paper, depo¬ 
sited with them, before default was made by Palmer 
and Co. in the payment of the 103,900 sicca rupees; 
that is, that the bank Avould not commit a fraud, and 
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make free with property deposited with it for a special 
purpose. And in order to illustrate a case of lien, or 
mutual credit, the Attorney-General lias put the in¬ 
stance of a party being 1 entrusted with a bag of money 
to keep for another man, contending, that he would 
have a right to help himself to the contents for the 
satisfaction of his own debt. But, with all due respect 
to the Attorney-General’s law on this subject, I cannot 
help thinking, that the depository would be placed in 
rather an awkward situation before a court of criminal 
jurisdiction, if he forced open the box or the bag, which¬ 
ever it might be, and subtracted the contents, in vio¬ 
lation of his trust. The Attorney-General 'has ad- 

on the case of Ex parte 
Deeze. I was glad to hear that; for the case on which 
they chiefly do rely, on the oilier side,—I mean the 
case of Olive v. Smith .—is founded entirely on Ex 
parte Deeze, which is equally dwelt upon in the argu¬ 
ment of the counsel, and the judgment of Lord Chief 
Justice Gibbs.. It is clear from some of the autho¬ 
rities which have been cited, that there may be cases 
of mutual credit which are not cases of mutual debt; 
but that, according to the better opinion of Lord Chief 
Justice Gibbs, which has been recognized in many sub¬ 
sequent cases, the credit meant by the statute is such 
a credit as must necessarily terminate in a debt. It is 
equally clear, from the decision of the Court of Com¬ 
mon Pleas in the recent case of Ilewison v. Guthrie* 
that there must be a mutual credit existing at the lime 
of the bankruptcy, and that the balance claimed must 
be a balance due also at the time of the bankruptcy. 
In what position, then, do the parties in this case stand 

2 Bing. X. C. 755. 
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at the time of tlie insolvency of Palmer and CoJ The 
insolvency took place on the 4th January 1830; no 
default had been then made, until three months after 
the date of the agreement of the 12th November 1829; 
the bank, therefore, would have no right to sell the 
C ompany s paper before the 12th February ; and the 
assignees of Palmer and Co. would at any time, before 
the last-mentioned day, have the right to redeem the 
Company’s paper. There was, therefore, not only no 
debt owing from the bank to Palmer and Co. at the 
time of their insolvency, but no credit that would ne¬ 
cessarily terminate in a debt. It has been said, that if 
Palmer and Co. had continued solvent, and paid off 
the loan, would not the bank then have had a right to 
set off the amount of the two notes? Possibly they 
might have been so entitled. But, in the present case, 
the rights of the general creditors intervene, and 
these are not to be defeated by any ex post facto ac¬ 
count that may arise between the assignees and the 
bank. In Adams v. Claxton,* it was decided, that 
where a party had an assignment from an insolvent of 
a policy of insurance to secure the sum of £1000, and 
had not received the money on the policy before the 
insolvency, he had no right to retain, beyond the 
, 0 muc o - t e monej as would pay him a 
subsequent debt upon a note of hand. The Master of 


the Kolls there said, that the party was merely a mort¬ 
gagee for the £1000; and that it was clearly settled, 
that, in the case of a mortgage, the right to attach a 
subsequent debt cannot be made available against an 
assignee of the equity of redemption. So in the pre¬ 
sent case, the bank of Bengal were merely mortgagees 


* 6 Ves. 226. 
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for the 103,900 sicca rupees; and as this sum was not 

only not received, but not receivable, at the period of 

Palmer and Co.’s insolvency, the bank had no right 

to tack the amount of the two notes to the security 

they held, as against the assignees and general cre¬ 
ditors of Palmer and Co. 

They have contended on the other side, that the cases 
relating to equitable mortgages do not apply to this, 
because, in those cases, there is no power of sale given 
to the mortgagee. But suppose a legal mortgage, 
with a power of sale, and the mortgage is not forfeited, 
nor the sale effected until after the bankruptcy of the 
mortgagor; can it be contended that the mortgagee in 
such case, besides paying himself off the principal and 
interest due on the mortgage, would have a right, as 
against the general creditors of the mortgagor, to’ re¬ 
tain the surplus in satisfaction of another debt, which 
the mortgage was never intended to secure? It is 
•dear, that in such case the mortgagee must return the 
surplus to the assignees of the mortgagor, for the 
benefit of the general creditors, and come in with them 
as a creditor under the commission, in respect to his 
other debt. It is impossible to contend that the sur¬ 
plus of the produce of the sale in that case would be 
subject to set-off. In the present case there is, no 
doubt, a power of sale after default; but it is not dis¬ 
tinguishable from the instance put of a mortgage of 
real property. The decision in Ex parte Flint* it is 
submitted, applies strongly to this case; there, cer- 
amj, the money was not received on the bill of ex¬ 
change which the petitioner contended was subject to 
ns ng t of set-off; but the grounds of Lord Eldon’s 
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judgment were, that the petitioner had no right to con- 

as an item of mutual credit, to be brought 

benga? int ° the aceount between him and the bankrupts, 

having received it under a contract of such a nature 

that it would be contrary to natural equity to make 
the use which he sought to make of it, by availing 
himself of the statute. The case of M‘Gillivray v. 
Simpson* which has been cited by the other side, it 
seems to be admitted, is no very great authority; nor 
is there any case to be found which decides that the 
account directed to be taken under the 50th section 
of the Bankrupt Act, of the mutual debts and credits 
subsisting between the bankrupt and any person, is to 
be taken at any period subsequent to the bankruptcy 
or the date of the commission. 


Lord Brougham : 


16 December. 



This was an appeal from the judgment of the 
Supreme Court of Calcutta, in an action brought 
by the assignees of Palmer and Co. against the bank 
of Bengal, in which a verdict had been taken by con¬ 
sent, subject to the opinion of the Court on a special 


case. 


The case stated, that Palmer and Co. had been in 
the habit of obtaining loans from the bank, on the de¬ 
posit of Company’s negotiable paper, as well as on 
the discount of their own and other securities : that in 
the month of November 1829, Palmer and Co. ob¬ 
tained in this way six several loans from the bank, 
amounting in the whole to 417,000 sicca rupees, de¬ 
positing Company’s paper to the amount of 460,000 
sicca rqpees; and giving their own promissory notes, 


# 9 Dowl. & Ry. 35. 
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at thiee months date, for the sums thus advanced bv 
the bank. By these six several promissory notes 
Palmer and Co. engaged to pay the several sums ad- 
\ anced with interest, and each note contained a further 
statement, that so much Company’s paper had been 
deposited as a collateral security, with an authority to 
the bank to sell the paper deposited for the reim¬ 
bursement of the hank, at the expiration of the 
three months credit, rendering to Palmer and Co. any 
surplus arising from such sale, and with an under¬ 
taking of Palmer and Co. to make good any defi¬ 
ciency, and to pay 12 per cent, interest from the ex¬ 
piration of the credit, until the debt should he dis¬ 
charged, or the paper he sold. The several credits 
expired in February 1830; the first on the 15th of that 
month, the last on the 28th; and on the 4th January 
wide the whole of the loans remained unpaid, and 

e whole of the deposits were in the hands of the 
hank unsold, Palmer and Co. were adjudged insolvent 
under the 9th Geo. IV, c. 73, and the plaintiffs were 
appointed assignees of their estate and effects. At the 
same period, the 4th January, the hank held two pro- 

r 8 ~ eS ° f FalmPr and C ° ’ at threp month s date, 
°r 40,000 and 60,000 sicca rupees, payable, the for- 

1 T 30 Jam ' ar ”’ and the latter the 7th February 

1830. These notes the bank held as indorsees for 

value, Palmer and Co. having discounted them with 
the bank in the ordinary course of business, and be¬ 
fore the first of the six loans, on the 21 si October 
ar»d the 4th November 1829. 

None of the loans being paid hy the insolvents or 
then assignees, the bank proceeded to sell the paper 
deposited, according to the terms of the agreements 
ond there remained a surplus upon the six sales of 
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30,176r. 10a. 8p. after paying off the several loans with 
the interest stipulated. For this sum, with interest 
at 6 per cent, after the dates of the several sales, the 
action was brought. The bank sought to set off the sum 
due upon the two promissory notes, which they held as 
indorsees for value, and which remained unpaid, against 
this surplus of the deposits made upon the subsequent 
loans ; and the Court, on the case reserved, being of 
opinion that this set-off was competeiff to the bank, 
gave judgment for the defendants, which was entered 
up on the 29tli August 1833, and is now brought before 
this Court by appeal. 

The Act under which the proceedings were had upon 
Palmer and Co.’s insolvency, (9th Geo. IV, c. 73,) con¬ 
tains a provision (s. 36) similar to the 36th section of 
the English Act, (6th Geo. IV, c. 16,) touching mutual 
debts and credits; and although there are some words 
of the latter omitted, particularly those respecting 
“ mutual debts between the parties,” and those re¬ 
quiring the commissioners “ to state the account be¬ 
tween them,” yet as there is a very general declara¬ 
tion that “ all such debts due, and claims as may be 
proved under a commission of bankruptcy according to 
the Act of the 6th Geo. IV, may also be proved in a pro¬ 
ceeding under this Act, in the same manner, and sub¬ 
ject to the like deductions, conditions, and provisions 
as in the 6th Geo. IV are set forth and prescribed.” 
It is manifest that the proceedings are entirely assimi¬ 
lated, that the difference in the preceding portion of 
the section i^ immaterial, and that the present question 
is to be dealt with and disposed of exactly as if it had 
arisen in a proceeding in bankruptcy under the English 

Act. 

It is equally clear that in this case the question 
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turns upon the right of set-off given by the statute 
which extended the set-off recognized by the common 
law. (Anon. 1 Mod. 215. Peters v. Soame, 2 Vernon, 
428.) But for that extension it never could be con¬ 
tended that the bank had a lien upon the securities 
deposited beyond the amount of the money advanced 
upon the credit of those securities; since even in the 
most favourable view which could be taken,—that of 
the bank being Palmer and Co.’s bankers,- r the lien 
for the general balance of the customers’ account 
would in tliis case be restricted by the circumstances 
in which the deposit was made. Tins is clearly ad¬ 
mitted in Davis v. Bowsher, (5 T. K. 488,) where the 
general lien of bankers was perhaps first distinctly 
ascertained. Nor can it be said that the debt due by 
almer and Co. on the promissory notes discounted 
had any connexion with their deposit of the securities; 
lor that debt was contracted before those securities 
were deposited, and the bank could not have had them 
in contemplation when it discounted the notes. 

The claim of the bank is accordingly rested upon the 
Oth section ot the Bankrupt Act, which is taken from 
the 28th section of the 5th Geo. H, c . 30 , with such 

additions as were supposed necessary for enabling con¬ 
tingent debts to be set off, since these were by the new 
Act made proveable. Every debt or demand made 
proveable by the Act against the estate of the bankrupt 
may by tins 50th section, be set off “ against such 
estate, that is, against any debt or demand of the 
bankrupt’s estate. But the former provision is re¬ 
tained, vntli the addition of the word ‘ ‘ demand, ’ ’ taken 
from the 46th Geo. Ill, namely, that where mutual 
credit has been given by the bankrupt and any other 
person, or where there are mutual debts between the 
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bankrupt and any other person, the commissioners 
shall state the account between therfo, and one debt or 
demand may be set against another, and the balance 
only be claimed or paid on either side. 

The question, then, is, whether or not there were 

mutual credits or mutual debts between the parties to 

• • 

the transaction now under consideration? That there 
was both a debt from Palmer and Co. to the bank, and 
a credit from the bank to them is undeniable. The 
Company were both previously indebted on their notes 
discounted, and by the money advanced on the de¬ 
posits. But that is not enough, unless either the bank 
was indebted to them, or they had given the bank 
credit. The only question, then, is, had Palmer and 
Co., or had they not, given the bank credit before the 
bankruptcy within the meaning of the Act? In other 
words, was the deposit of the negotiable paper, with 
the power to sell and pay over the surplus in case the 
advance made on it should not be repaid, a credit given 
to the bank by Palmer and Co.? If it was a credit 
we may further observe that it was so only to the ex¬ 
tent of the surplus, for as far as regarded the monies 
advanced, to secure which the deposit was made, that 
deposit was only in presenti a bailment, and even in 
futuro a payment, of Palmer and Co.’s debt to the 
bank. The question is, whether or not the deposit, 
quoad the overplus, amounted to a credit given; 
whether or not Palmer and Co., giving the bank a 
power to possess itself of the surplus, after repaying its 
own debt, when that debt should become due, can be 

said to be a giving credit to the bank ? 

Now although, generally speaking, debt and credit 
are correlative terms, and A. giving credit to B. may 
seem to imply that B. is indebted to A., yet it may be 



on Appeals from the east indies. 

admitted that the introduction of the words “ mutual 
credit ” extends the right of set-off to cases where 
the party receiving the credit is not debtor in presenti 
io him who gives the credit. Accordingly the rela¬ 
tion, contemplated by the statute, has been held to be 
established where the debt is immediately due from the 
one party, and only due at a future day from the other, 
it was so held in Ex parte Prescott, (1 Atk. 230,) where 
the mutual credit was constituted by simple contract 
debts presently due on the one side, and a specialty debt 
not due on the other : Smith v. Hodson, (4 T. R. 211 ) 
Eanhcxj \. Smith, (3 T. R. 507,) and many other cases, 
affirm the same doctrine. But in none of those cases 
was there any uncertainty, as to the party said to 
receive the credit becoming sooner or later debtor in 
presenti to the other; in none of them did the exist¬ 
ence of the relation of debtor and creditor, depend upon 
the pleasure ol one party; in all of them the party said 
to have given the credit had placed the other party in 
a situation which he himself could not alter, had given 

whioh fv ° f WlUCh hC C ° Uld Uot dis P°ssess him, or, 

n^r thing ’ a — r - r ^nds whicUe’ 

The case is materially different where one of the 
ca‘n o“l, ‘ “ C,U f lj ; be00m ' ! hldebted to other, and 

othei has only acquired a power which may end in 
making him debtor or not, according as the donor of 
the power pleases. A. is indebted to R and B is 
neither actually indebted to A. nor under ilny liability 
whmh must needs end in his being A. ’s debto’r, but has 
only been entrusted with a power over A. ’s funds to 11 
executed at a future time if A. pleases; but, if A. thinks 
proper, never to be executed at all. Admitting that 
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ill the event of A. never revoking the power, a debt 
will arise, the existence of that debt is defeasable; the 
only certainty is that A., in order to revoke the power, 
must do an act wholly unconnected with giving B. any 
credit, namely, discharge a debt due to B. Now it is 
not denied that Palmer and Co. could at any time have 
prevented the bank from ever receiving the surplus— 
in resjject of the possibility of which surplus arising, 
the credit is sujiposed to have been given. By repay¬ 
ing the monies advanced, they could regain possession 
of the deposit, and the power of sale was determined 
without any consent of the pawnee. 

Again : not only did the existence of any debt at 
any time depend upon the depositor, but he had no 
such debt as could have been proved under a commis¬ 
sion against the pawnee. The words, and every “ debt 
or demand hereby made proveable,” added to the recent 
Act, for the purpose of including contingent debts, 
show that debts, in order to be set off, are supposed 
proveable, which indeed appears to follow from the 
nature of the case. Suppose the bank of Bengal had 
been made bankrupt before selling the paper; it is 
clear that Palmer and Co. could not have proved 
against their estate for the contingent surplus. The 
paper was deposited to answer a specific purpose; and 

if any use had been made of it, inconsistent with the 

fitted 


Hill 


terms of the deposit, the pawnee would have co 
an offence; a breach of trust, certainly a transportable 
misdemeanour, if the Banker’s Act (52nd Geo. Ill 

But unless the power of 


c. 63,*) extends to Bengal. 
sale was executed by the pawnee, (in which case he 


* Repealed by 7 & 8 Geo. IV, c. 27 ; but its provisions are re¬ 
enacted by 7 & 8 Geo. IV, c. 29, s. 49. 
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became the debtor at once,) he never could be said to 

have contracted a debt, ’ ’ either present or contingent, 

to the pawnor, and consequently the pawnor could 
make no proof. 

Next it must be observed, that though the question is 
on the statute, and though the statutory right of set¬ 
off extends the right known to the common law, yet 
the common-law principle of mutuality, which is of the 
essence of set-off, must prevail; and if the deposit, or 
rather its surplus, could not be set off against the 
demand of the pawnee, so neither shall the pawnor’s 
debt be set off against the surplus. Lord Hardwicke 
appears to have mainly proceeded on this view in 

Ex V arte Ockenden. (1 Atk. 235.) Could the miller, 
he asks, have refused to deliver up the corn in an ac¬ 
tion at the corn-factor’s instance, by claiming to set 
off a debt due, unconnected with the deposit? And, 
vice versa, could the corn-factor have set off the value’ 
of the corn, in an action by the miller, for money lent 
at a former time? Holding that both questions must 
be answered in the negative, he considers this as de¬ 
cisive against the miller’s right to set off the debt 
antecedently due from the pawnor. And Lord Mans¬ 
field, in giving the judgment of the Court of King’s 
Bench some years after, in Green v. Farmer, (in 4 Bur¬ 
row, 2224,) after reading his own note of Ex parte 
Ockenden, observes, that Lord Hardwicke thought he 
coukl not construe a dealing to be within the mutual- 
credit clause of the Bankrupt Act, unless it could be 
so construed in an action of trover; and adds, ‘ ‘ That 

” Certamly 80 ’’ But if the ^me test be applied to 
the present case there is an end of the question For 

first, no one contends, that had Palmer and Co. repaid 

the monies advanced on the deposit, the bank could 
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1836 , have retained the paper for their antecedent debt, 
young which is one of the points made by Lord Hardwicke; 
bank of and next, had the bank brought their action upon the 

Bengal • • • 

notes, which they held as indorsees, it is manifest that 
Palmer and Co. never could have set off the surplus 
which might arise from the ale of the paper de¬ 
posited, which is the second of Lord Hardwiclce’s 
points. 

No doubt the case would have been altogether dif¬ 
ferent had the bank actually sold the paper, and re¬ 
ceived the surplus prior to the bankruptcy; for then 
they would have been debtors in that amount to 
Palmer and Co., and the case would have been one of 
mutual debts. Supposing the notes discounted then 
due ; or supposing them not yet due, it would have 
been a case of credit given to Palmer and Co. by them, 
and of debt due from them to Palmer and Co., and so 
clearly within the statute. This is the case of Atkin¬ 
son v. Elliott, (in 7 T. R. 378,) but is wholly different 
from the case at bar. 

There is nothing inconsistent with what has now 
been advanced in the decision in the language used by 
the Court of Common Pleas in the case of Rose v. Hart, 
(8 Taunt. 499,) where the former case of Olive v. Smith, 
(5 Taunt. 56,) was reconsidered, and a material quali¬ 
fication added to the generality of the doctrine which 
had there been laid down. In Olive v. Smith a broker 
had been allowed to set off a debt antecedently due 
from his employer, against the losses recovered from 
the underwriters on policies deposited i,n his hands. 
In Rose v. Hart, the Court held that such a set-off is 
only competent to the pawnee in cases where the thing 
alleged to be a giving of credit either constitutes a 
present cross debt, or must end in one. This limita- 
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tion of the case of Olive v. Smith has, in subsequent 
cases, been approved and followed : Sampson v. Burton; 
(2 Brod. and Bing. 89;) Rose v. Sims ; (1 Barn, and 
Adol. 521;) and although Hie Court, in Easum v. Cato, 
(5 Barn, and Adol. 861,) appeared to hold that it was 
enough if the transaction would most likely terminate 
in a debt, yet it is to be remarked, that the argument 
went entirely upon other grounds, and the decision 
cannot justly be said to have relaxed the restriction 
scope of Lord Mansfield’s observation in French v. 
Hart, qualified its former opinion. 

If it be admitted that there can arise no right of 
set-off in respect of mutual credit unless the dealing 
e, at the time of the bankruptcy, 'such as must ne¬ 
cessarily and at all events terminate in creating the re- 

“ ° f <lebt "' and ercditOT »<*"'<*.. the parties, the,, 

“ the present case out of that rule, and the bank's 

la.m of set off defeated. Nor will the reversal of the 

J dgment below be found repugnant to any of the eases 

(i Atk - 228,) a,id ° uve v - «*»•«. 
if not alto ’ aPPearS ‘° haV<i almost, 

not to mention that it falls in some manner CiZE 

scope of Lord Mansfield’, observation in French , 
Fenn, to be afterwards cited. 

It is impossible to regard Ex parte Deeze as resting 
on the ground upon which the report in Atkyns place! 

rttx irrr v - ^ 

well as of the report in the same book If 
Ockenden he nevertheless refers to Lord BardJcke ’s 
statement tn the latter case, that in the former there 

the result of his own yaZ 
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1836 - Deeze, that the packer (the pawnee) was, by the 
young usage, in the nature of a factor : a reference which 
bank or we have made to Lord Hardwicke’s original note books 
Bengal. ^ ag con fi rme( j this statement^ that the point of usage 

was made, and evidence adduced respecting it From 
hence, and from Lord Hardwicke’s subsequent decision 
in Ex parte Ockenden, as well as from what has been 
said, both in the Common Pleas in King v. Flint, 
(8 Taunton, 21,) and by Lord Eldon in Ex parte Flint, 
(1 Swan. 30,) it may be considered that Ex parte Deeze 
is no longer law, as reported in Atkyns ; and that but 
for a special custom giving the pawnee a general lien, 
the mere deposit, whether of goods or of securities, 
for a particular purpose, as it certainly will not con¬ 
stitute the pawnee a debtor, so it will not amount to a 
giving of credit at all, unless coupled with an autho¬ 
rity given to the pawnee of selling them; such power 
being given absolutely and not countermandable. But 
it is equally certain that Olive v. Smith was decided 
upon the assumption that Ex parte Deeze is a binding 
authority; and when we find that the language of the 
Court, in Rose v. Hart, so materially varies and nar¬ 
rows the principle which had been the guide in the 
former decision, and that the case itself is disposed of 
in a way not easily reconcileable with Olive v. Smith, 
and in no way whatever reconcileable with the report 
of Ex parte Deeze, upon which Olive v. Smith had 
been grounded, and that the view now taken may be 
reconciled with the latter, and more correct, or rather 
more authentic, opinions of Lord Hardwicke, and with 
the latter and more correct opinions of the Court of 
Common Pleas, there seems to be no good reason for 
supporting a claim which is both at variance with 
principle and runs counter to a greater weight of 
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authority than can be produced in support of it. With 
respect to the case of Parker v. Carter, (1 Cook, Bank- young 

v % 

rupt Law, 548,) it may be observed, that the defend- bank ok 
ants rested their title to set-off upon a lien which they BENGAL ‘ 
claimed to have “ as general agents ” of the bankrupt; 
and the report of the ease in Cook’s Bankrupt Law 
gives this as the ground of the decision in their favour. 

Lord Chief Justice Gibbs, in Olive v. Smith, though, 
on the granting of the rule nisi, he states Parker v. 

Carter as a ease of mutual credit, yet afterwards, the 
particulars having been inquired into, seems to admit 
that it was a case of lien, (5 Taunt, p. 65,) and ac¬ 
cordingly he rests his judgment mainly upon Ex parte 
Deeze, and mentions also Ex parte Boyle, (1 Cook, 

Bankrupt Law, 561,) and French v. Fean. 

Ex parte Boyle was the case of a client who owed a 
sum to his solicitor for work done and money lent, and 
Avho gave the solicitor, by way of loan, his notes of 
hand to a larger amount—part of which notes were 
iw)t due and not paid by him till after the solicitor’s 
bankruptcy. There the notes, being payable to the so¬ 
licitor’s order at the client’s bankers, were treated as 
a loan by the parties; at the date of the bankruptcy 
the lender of the notes had become liable to pay, at 
all events, the contents of them to holders chosen at 
the solicitor’s pleasure, they being made payable to the 
order of the solicitor, and nothing could prevent this 
liability from ending in a debt from the solicitor to the 
client, but the solicitor himself repaying the money 
advanced upon them. The client could not, by any 
act of his own, prevent his money coming into the 
hands of the solicitor, or of the payee chosen by him, 
to a fixed amount, and at specified times. This case| 
therefore, comes clearly within the restriction imposed 
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by the case of Rose v. Hart, on the doctrine laid down 
in Olive v. Smith. And the same observation applies 
to Ex parte Wagstaffe, (13 Vesey, 65,) where the credit 
in question arose from an acceptance of the bankrupt, 

payable after the bankruptcy, but certainly payable 
then. 

The case of French v. Fenn, (1 Cook, Bankrupt Law, 
536,) is also distinguishable from the one at bar; al¬ 
though it must be allowed to have gone further than 
any decision which preceded it, excepting Ex parte 
Deeze. But it does not appear that the debt against 
which the price of the pearls when sold was allowed 
to be set off, was in any part contracted before the 
agreement respecting the pearls; and Lord Mansfield 
expressly says, that Fenn “ had trusted Cox (the bank¬ 
rupt) with other goods, which, in all probability, he 
could not have done but for the pearls being left in his 
(Fenn’s) hands.” This would make the case nearly 
the same with De Mainbray v. Metcalf, (2 Vern. 698,) 
where Lord Cowper relies namely upon the debt 
set off being, in fact, an advance made on the pawn. 
Lord Mansfield, in French v. Fenn, seems also to rely 
much on the circumstance peculiar to that case, of the 
other two partners in the adventure (Cox and Rolf or d) 
having agreed to allow Fenn interest on the money 
which he had advanced to pay for the pearls in the 
first instance; and one thing is quite clear, viz. that 
by the nature of the transaction the rights of each 
partner, until sale, being to an undivided third, and 
Fenn having the deposit for sale, neither of the others 
could have obtained his share—nay, both the others 
. joining could not have obtained their share, nor gotten 
the whole pearls out of the pawnee’s hands—until the 
sale, which must at once render the credit to the paw- 


1836. 

Young 

V . 

Bank of 
Bengal. 



ON APPEALS FROM THE EAST INDIES. 


153 


nee certain. If it be said that Cox might have assigned 
his right to his share of the eventual price minus his 
proportion of the purchase-money, (in the same way 
that Palmer and Co. might have assigned their right 
to the contingent surplus,) then it must be also ob¬ 
served, that this consideration takes the case out of the 
rule laid down in Rose v. Hart, and could not stand 
Avith the decision in Rose v. Hart. It ought to 
be observed further, that Ex parte Deeze Avas relied 
upon simply by Mr. Justice Buller, in deciding French 
v. Fenn; both Lord Mansfield and Mr. Justice Buller 
seem to have been very much influenced by what they 
term considerations of general justice 

Upon the Avhole, then, Ave are of opinion that the 
judgment in this case must be reversed, and that the 
verdict taken by consent, subject to the opinion of 
the Court, should stand, and the postea be delivered 
to the plaintiffs. The interest, too, must be calculated 
subsequent to the time up to which the verdict for in¬ 
terest Avas taken, and this must be added to the ver¬ 
dict. 
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Bhaee-chtjnd and Koosal-chund, 1 
Heirs to the Estate of Roop-chund I 
Keem-chund, deceased - - - I 


v. 


PURTAB-CHUND MaNIK-CHUND 


Appellants, 


Respondent. 


On Appeal from the Court of Sudder Dewanny 

Adawlut of Bombay. 

Bombay Civil Court (Surat) Begulation (I of 1800 ), S. 13 —Period of 
limitation prescribed under—Suit filed after expiry of—Sufficient cause — 
Continued residence of defendant beyond jurisdiction, if — Defendant’s 
offer to pay specific sum by way of compromise, if an admission under 
the section. 

A residence at Poonah beyond the limits of the jurisdiction of the Com¬ 
pany’s Courts is not such a “ good and sufficient cause ” for not commenc¬ 
ing a suit for a period exceeding twelve years, as will entitle a plaintiff to 
recover under the Bombay Regulation I, a.d. 1800 , sect. 13 ; and an offer of 
a specific sum by the defendant by way of compromise to a suit instituted 
after a lapse of twenty-seven years from the cause cf action, is not such an 
admission of the truth of the plaintiff’s matter of demand, as to take the 
case out of the prohibitory words of that clause. 

7 DE j C 836 BER This was an appeal from a decree of the Sudder 
' v ' Adawlut in a suit in which Purtab-chuncl Manik-chund, 

the present respondent, was the original plaintiff, and 
Roop-chund Keem-chund, the father of the appellants, 
was defendant. 

On the 23rd November 1819, the respondent filed 
his plaint in a pauper suit in the Zillah Court of Surat 
against Roop-chund Keem-chimd, since deceased, for re¬ 
covery of rupees 3,477. 1. 50., the amount of a promis¬ 
sory note given in Sumvit year 1849 (a. d. 1792-3) by 
Roop-chund to one Kurum-chund, payable on demand, 
and for an equal sum for interest on the note. The sum 
for which this note was given appeared to have been 
the balance of accounts subsisting between Roop-chund 
and Kurum-chund, and his partner Pana-chu/nd, the 

•Present : Lord Brougham, Mr. Baron Parke, Mr. Justice Vaughan, 
the Chief Judge of the Court of Bankruptcy, Sir Hyde East, and Sir 

Alexander Johnstpu, 
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respondent’s uncles. At the date of the note, Roop- 
chund, the maker of it, was resident at Poonah. in the 
Peishwa’s dominions, where he had been an inhabitant 
for upwards of thirty-five years, and remained until 
within a short period before the institution of the suit. 
Kurum-chund and his partner Pana-chund, and also the 
respondent, were inhabitants of Surat. The circum¬ 


stance of Roop-chund having been resident out of the 
jurisdiction of the East India Company’s Courts, was 
alleged as the cause of the delay in filing the plaint. 
Kurum-chund , the payee named in the note, died at 
I oonah in the year a. d. 1792-3. His widow ( Muss uniat 
Larlcee) succeeded to his estate, including his interest 
in the note in question, which formed part of the assets 
of the partnership subsisting between Kurum-chund and 
Pana-chund. In the Sumvit year 1851, (a. d. 1794-5,) 
Pana-chund, the surviving partner, died, leaving his ne¬ 
phew, the respondent, his heir and representative, who 
thus claimed to be entitled to his deceased uncle’s share 
and interest in the note, and in the other partnership 
assets. In the Sumvit year 1852 (a. d. 1795-6) a 
settlement of accounts took place between the re¬ 
spondent and Mussumat Larlcee ; and, according to 
the arrangement then concluded, the respondent 
claimed to be entitled to the whole of the partner¬ 
ship effects, including Roop-cliund’s note; and Mussu¬ 
mat Larlcee executed in favour of the respondent a 
general release of all claims and demands, whether 
on account of the partnership or otherwise. Upon 
this title, or the release the respondent claimed the sole 
property in the note; and upon Roop-chund’s coming 
to Surat in the Sumvit year 1874 (a d 1817 18) 
demanded payment of the amount with interest. Pay 
ment having been refused, the respondent brough 

his action upon the note in the Zillah Court of Surat 
I—22 
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where he was admitted to sue as a pauper without 
payment of the usual commission fee. He appeared 
also to have conducted his case in person without the 
assistance of a vakeel. 

Roop-chund, the defendant, by his answer to the 
plaint, alleged that the respondent’s claim was without 
foundation, and that he, the defendant, had never had 
any dealing whatever with him. The defendant ad¬ 
mitted that he had been an inhabitant of Poonah for 
thirty-five years, and insisted that if the respondent 
had any complaint to make against him, he might have 
laid his complaint before the Peishwa, and not in the 
Surat Adawlut. 

The plaintiff (respondent) by his reply to the defend¬ 
ant’s answer, in corroboration of the justice of his 
claim, referred, among other things, to accounts (of 
the date 1849 Sumvit) bearing the signature of the 
defendant, and showing that there was due from him, 
as the balance of accounts, the sum for which the pro¬ 
missory note in question was given. 

Roop-chund, by his rejoinder, asserted that he never 
owed any thing either to Kurum-chand or to Pana-chund, 
the respondent’s uncle, or to the respondent himself, 
and he insisted on the lapse of time in bar to the 
action. 

The plaintiff (respondent) produced in evidence the 
defendant’s note of hand, which was in the following 
form :— 

“ Dated Monday, the 1st Magh-vud, Sumvit 1849. 
I, Roop-chund Keem-chund, write to Kurum-chund 
Pana-chund, to the effect that I owe you the sum of 
rupees 3,477. 1. 50. of the Haly currency, to be re¬ 
paid by me personally on demand, whether in my own 
or foreign country. Each of the rupees due bv me is 
eleven masha in weight, and free from adulteration. 



ON APPEALS FROM THE EAST INDIES. 


157 


Interest thereon to be paid at the rate of 1 per cent, 
per month, amounting monthly to rupees 34. 3. 9. 

“ I must abide by this writing, as I respect my 
father’s words. 

‘‘Securities for this debt are Dadajun Dutroo and 
Junkusul Soorjee (names of Jain deities). 

(Signed) “Roop-chund Keem-chund, 

the above writing is true.” 
Attested by ten witnesses. 

He also produced two accounts with the defendant’s 
signature, acknowledging the sum for which the note 
was given to be due from him on the balance of ac¬ 
count up to the 1st Magh-vud, (the 10th month,) 1849 
Sumvit, and the following acquittance and general re¬ 
lease, executed by Mussumat Larkee and attested by 
seven witnesses. 


‘‘Dated Sunday, the 1st Bysak-sood, Sumvit 1852. 
I, Baee Larkee, widow of Kurum-chund Pana-chund, 
write to Purtab-chund Manik-chund, to this effect : that 
I have fully received the amount of expenses to be 
made on the funeral ceremony of Kurum-chund, per¬ 
formed at the end of the year, and for other charitable 


purposes, as bequeathed by Pana-chund Lukhmee-cliund 
I have, of my free will and accord, received thii 
amount from you, Purtab-chund, and have voluntarily 
passed this release. I have now no claims whatevei 
against you ; nor have I any other demand against yoi 
on account of partnership concerns, or any other trade 
I have up to this day cleared up all claims. Whoever 
therefore, deviates from this will renounce his religion 
“This writing is executed of my free will and accord 

‘X Mark of Baee Larkee, widow &c ” 
Witness, dc. ’ 


The plaintiff, (respondent,) who, from the subsequent 
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testimony taken in the Sudder Adawlut at Bombay, 
appeared to have been a weak and ignorant person, 
and who conducted his own case, at first proposed to 
call two persons whom he summoned as witnesses to 
prove the defendant’s signature to the accounts ; but 
he afterwards presented a petition to the Zillah Court, 
stating that it would be difficult to prove his claim by 
the evidence of the witnesses who had been summoned, 
as the dealing took place in Poonah, and he requested 
that the case might be referred to the arbitration of a 
punchayet* 


The Zillah Court considered this petition to amount 
to a confession on the part of the plaintiff (respondent) 
that he was incapable of proving his case ; and the 
defendant having protested against all kind of arbitra¬ 
tion, the acting Judge, on the 24th March 1821, gave 
judgment of nonsuit against the respondent, and di¬ 
rected the costs of suit to be recovered from any pro¬ 
perty of his that might thereafter be forthcoming. 

Against this decree of the Zillah Court the present 
respondent appealed to the Sudder Adawlut at Bom¬ 
bay, and by his petition set forth the causes of his not 
having summoned the iequisite witnesses ; and he al¬ 
leged that the defendant, in the presence of many 
witnesses, had offered to pay down 3,000 rupees if the 
respondent would withdraw the suit. In his reply to 
the defendant’s answer, who did not deny that he had 
made this offer, the now respondent (then the appel¬ 
lant) further stated, that subsequent to his appealing 
to the Sudder Adawlut, the defendant had declared his 


* An assembly of five or more persons, (being always an uneven 
number.) convened under the authority of a public officer of Govern¬ 
ment for the purpose of investigating a dispute referred to them. 
They are a Court of arbitration, but have no power to enforce their 

award. 
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willingness to pay 800 or 900 rupees, if the respondent 
would give him, a release for the remainder. 

On the hearing of the appeal from the judgment of 
nonsuit, the Sudder Adawlut expressed its opinion, that 
under the peculiar circumstances of the case, and as no 
judgment had been given on the merits, the best course 
to be pursued was to pass an interlocutory decree, re¬ 
versing the decision of the acting Judge of the Zillah 
Court, and to refer the suit back to be tried de novo; 
informing the Judge, that the interests of persons, of 
the description of the present respondent, should not 
suffer for want of legal advice, as it would have been ad¬ 
visable to nominate a vakeel to assist him : and, accord¬ 
ingly, an interlocutory decree or reversal was, on the 
10 th October 1821, passed by the Sudder Adawlut. 

In pursuance of this decree the proceedings in the 
Zillah Court were commenced de novo ; but Roop- 
chund, the original defendant, having died, they were 
prosecuted against the present appellants, who were 
admitted to defend the suit as his heirs. 


After the usual pleadings, two witnesses were exa 
mined ; one of whom (namely, Mohun-chund Wel-chuna 
who was resident at Poonah, and was examined under 
commission) deposed that he had signed his name a 
a witness to the note in question at the desire of Roop 

“it f' “ rUm t‘ W ' The ° thCT 

” Larkee ’ who examined with a view t< 
establish the present respondent’s title to the note 

iounded on the partnership between her late husband 

Kurum-chund, and the respondent’s uncle, Pana-chund 
G , ; ir \ 0f the res P°ndeiit to Pana-chund ; the 

adduced in evidence by the. respondent, and the making 
over of the promissory note to the respondent by vir- 
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tue of the release, and as part of the partnership assets: 
to which parts the interrogatories prepared for the 
examination of this witness were acordingly directed. 
Mussumat Larkee, however, on her examination upon 
these interrogatories, deposed that she signed, or more 
properly placed her mark to the deed of release, with¬ 
out its ever having been read over to her, and denied 
that it had any reference to the partnership between 
her late husband and Pana-chund, (but that it was for 
money due to her husband alone,) or that thereby or 
otherwise, the respondent had acquired any title to the 
note ; and she alleged that the respondent had lived 
in her house, and transacted her business, by which 
means he got possession of the books, &c. of the wit¬ 
ness, and stole them, and, among others, the note in 
question. 


Upon the evidence of this witness, (Mussumat 
Larkee,) the Zillah Court having refused to take the 
evidence of the living witnesses to the release, although 
pressed by the present respondent to do so, proceeded, 
on the 14th February 1823, to give judgment on the 
case ; and the sitting Judge having stated his opinion, 
that the evidence of the woman ( Larkee) was fatal to 
the present respondent’s claim, and that he had not 
shown in proof why the statute of limitations of twelve 
vears* should not bear upon his case, pronounced a 

* t 

* “A.D. 1800 , Regulation I, sect. 13 . The Judge is prohibited 
hearing, trying, or determining the merits of any suit whatever, against 
any person or persons, if the cause of action shall have arisen twelve 
years before any suit shall have been commenced on account of it ; 
unless the complainant can show, by clear and positive proof, that he 
had demanded the money or matter in question, and that the defendant 
had admitted the truth of the demand, or promised to pay the money, 
or that he directly preferred his claim within that period, for the mat¬ 
ter in dispute, to a Court of competent jurisdiction, to try the demand, 
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decree against the present respondent, and directed 
that he should pay one half of the defendant’s costs. 

After these proceedings in the Zillah Court had ter- 

mmated, the consideration of the case was, on the 2nd 

J une 1823, resumed by the Sudder Adawlut; when the 

sitting Judge was of opinion that the evidence of the 

living witnesses to the release ought to be taken, and 

hat witnesses ought also to be examined with respect 

to the alleged offer., of Roop-chund, for an adjustment 

of the matter n, dispute after the institution of the 
suit. 

In pursuance of this opinion, several witnesses were 
examined upon both points before the Sudder Adaw¬ 
lut, among whom were Koosal-chnnd Pana-chund, 
(a gold and s.Ivor seller, residing at Surat,) and Wugt- 

f Jye-chund (a cloth seller, who was also an in¬ 
habitant of Surat). By their testimony the following 
facts were established : That Mussumat Larkec’s re- 
ease related to the partnership trade which her hus¬ 
band, in his lifetime, had carried on with the re¬ 
spondent’s uncle, Pana-chund ; that Larkee was heiress 
to Kurum-chund, and the respondent heir to Pana- 
chund ; and that, after the execution of the release < 
the respondent paid the debts owing by the concern’ 
and reemved the *5nies due to it ; that in the SuZl 
yeai 187o (a.d. 1818-19) Roop-chund, the late de 
teudant, just before the institution of the suit had 
sent for Koosal-cliund, the nephew of the respondent 
and told him that the respondent was going to file a 
suit against him ( Roop-chund ) on a bond and an ac¬ 
count of old standing, and desired Koosal-chund to 

ami assign satisfactory reason to the CYmrf «,i, » , 

U,e 8UU : " tlmt ’ CUher minority or %£ 
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get his uncle (the respondent) to settle the dispute at 
home, and offered to pay down 2,000 rupees, and ex¬ 
pressed his willingness to increase that offer by one or 
two hundred rupees. 

Upon this additional testimony the second Judge of 
the Sudder Adawlut recorded his view of the case, 
which was as follows : “The Zillah Judge threw out 
the claim on the bare testimony of Larkee-baee, who 
denied the full extent of *the far rigid kutti* that it em¬ 
braced partnership concerns, although the document 
itself shows that it does, and is attested by respectable 
witnesses. As the deed must speak for itself, there 
cannot be a doubt of the general release having suc¬ 
ceeded a general settlement of all matters between the 
parties ; and in contradiction to the respondent’s 
assertion regarding the manner in which appellant be¬ 
came possessed of (defendant’s) bond, (or note of 
hand,) there is as little doubt that the bond fell to the 
appellant at the settlement. To go on Larkee-baee’s 
testimony, which is so palpably wrong, would only be 
to mislead : it is therefore rejected in toto. 

“ The bond having been proved by the evidence 
• taken at Poonah, nothing could prevent a decision fa¬ 
vourable to the appellant at once, but that the claim is 
beyond the limitation of time. However, on an exa¬ 
mination of this point also, the appellant’s fortune be¬ 
friends him ; for the respondent lived at Poonah always, 
which prevented his being able to procure a settlement 
of the bond, although the appellant alleges that he did 
go once to Poonah, about ten years ago, on the business. 
The offer of adjustment proved to have taken place 
after the institution of the suit, and a very short time 
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* Deed of release and discharge. 
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after respondent’s return to Surat, is sufficient for 
every purpose of admitting the justice of the claim. 
The sitting Judge acordingly conceives that the deci¬ 
sion of the Zillali Judge should be reversed, and the 
amount oi the bond, with interest and costs in both 
Courts, awarded to appellant. In consequence, the 
case is submitted for the consideration of a full Court.” 

On the 2Gtli June 1823, the appeal was brought on 
before a full Court, consisting of the chief and third 
Judges, when the proceedings held before the second 
Judge in the case when before him, sitting as a single 
Judge, were read ,- when the Court, after maturely 
considering the whole of the documents and proceed¬ 
ings, concurred generally ip the view taken by the 
second Judge, and determined to reverse the decree 
passed by the Zillah Judge, and to award to the ap¬ 
pellant (the present respondent) the original sum sued 
tor by him in the lower Court, with the costs of suit 

m both Courts. A decree to that effect was accordingly 
made by the Sudder Adawlut. 

Against this decree the present appellants appealed 
o His Majesty m Council ; and submitted that the 

same ought to be reversed, for the following among 
other reasons :— 

I. Because the respondent not only failed to esta- 

s a good title to the note in question, and to claim 

Payment of its contents, but, on the contrary, hS 

right to it was expressly denied by Larlcee, the widow 

and heiress of Kurum-chund, to whom the note was 
given. 

B „ e< “ the a PPellant never was a fixed inha- 
itant ot Surat, and therefore never, in fact, became 

Xv u ! G 3Unsdlction of the Zillah Court there 
established. 
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III. Because the plaintiff’s right to sue for the money 
secured by that note was barred by the regulations of 
the Bombay government. 

IV. Because sufficient evidence had not been given 
of the appellant’s acknowledgment of the debt at 
Surat ; and the case was, therefore, not taken out of 
the provisions of the Statute of Limitations. 

The respondent, on the other hand, submitted that 
the appeal ought to be dismissed, and the decree of 
the Sudder Adawlut of Bombay affirmed, for the fol¬ 
lowing among other reasons :— 

I. Because the making of the promissory note in 
question by Roop-chund, and its connexion with ac¬ 
counts subsisting between Roop-chund, and Kurum- 
chund, and Pana-chund, were fully established by the 
evidence ; and the title of the present respondent pro¬ 
duced, and the right of the present respondent to 
prosecute the suit, on which some doubt had been cast, 
was also clearly proved. 

II. Because it appeared by the evidence taken before 
the Sudder Adawlut, that Roop-chund had, just before 
the institution of the suit, acknowledged the truth and 
justice of the respondent’s demand ; independently of 
which, the continued residence of Roop-chund at 
Poonah, out of the jurisdiction of the East India Com¬ 
pany’s Courts, until within a short period prior to the 
filing of the plaint, was a good and sufficient cause 
(within the meaning of the exception in that behalf 
contained in the regulation for the limitation suits) for 
not proceeding to recover the amount of the note 
within twelve years after its date. 


Mr. Miller, K. C., and Mr. Wigram, K. C., for 
the appellants, 
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Insisted, on the reasons stated that the appellant was 
never subject to the jurisdiction of the Zillah Court 
and that the plaintiff (respondent) had no power to sue’ 
im in that Court, referring to Regulation I, a.d. 1800 
sec. 7 ; and they contended, that even if the plaintiff 
ever had such right, it was long since barred bv the 
regulation tor the limitation of suits that the offer 

o compromise did not amount to an acknowledgment 

the debt, but was in fact only evidence of the appel- 
an S de S ‘, e to purchase P e„ce on any terms, raTer 
than be involved n, an expensive and tedious litiga- 
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Mr. Serjeant Spankie, and Mr. B. Lloyd, f m 

the respondent, J 

Belied on the reasons appended to the respondent's 
ease and contended that the period limited by the 
gu ations for the institution of a suit ran only from 
he time that the appellant became amenable to the 
jurisdiction ot the Company's Court at Surat, and not 

the 8 d M °Vh °‘ h " “f-*• commencemeid 

01 debt. lliey insisted also that the offer of com. 

°V be part of Roop - 

eaae within ti 

East E 00 ’43 8 90 ^ ^ ^ ^ 

Th (The H ffighfH 8 ° f ,‘!‘ e C ° UM ° F B-Knurrcv « ,„ 37 

U Right Honourable T. Erskine) : —s—' 

0 

This was an appeal from a decree nf ih 0 ^ 

Dewanny Adawlut at Bombay, which formed the hM 
of a series of proceedings in the Court of that provide 
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upon the question now pending for the final decision of 
His Majesty in Council. 

The first of these proceedings was a complaint filed 
in the Zillali Court at Sxirat, in the year 1819, against 
Roop-chund, since deceased, by the present respondent, 
Purtab-chund, suing in forma pauperis, in which he 
claimed, as heir of his late uncle, Pana-chund, the sum 
of sicca rupees 3,477, and an equal amount of interest 
upon a note of hand alleged to have been given by 
Roopchund in the year 1792 to Kurum-chund, the 
partner of the respondent’s uncle, Pana-chund, to se¬ 
cure the amount of the balance then due from Roop- 
chund to the partnership, after several intermediate 
proceedings in the Zillah Court and in the Sudder 
Adawlut, which it is not necessary to particularize; 
during which the defendant, Roop-chund, died, and 
the present appellants intervened, and were admitted 

to defend the suit. 

The cause came on before the Zillah Court for final 
hearing 011 the 14th February 1823. 

The defence set up during these proceedings by 
Roop-chund, and afterwards by his heirs, was,— 

First, That Roop-chund never owed any thing to 
Pana-chund or Kurum-chund. 

Secondly, That the note produced had been fraudu¬ 
lently abstracted from the widow of Kurum-chund by 
the plaintiff, who had no legal interest therein or right 
to sue thereon. 

Thirdly, That the supposed cause of action had 
arisen more than twelve years before the commence¬ 
ment of the suit, and was, therefore, barred by the 

regulations of the Company. 

In reply to the first defence, the plaintiff relied upon 
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the production of the books of account and the 
note. 

In reply to the second defence, it was stated, that 
after the death of Kurum-chund and the respondent’s 
uncle, Pana-chund, he, the plaintiff, came to a settle¬ 
ment of the partnership accounts with the widow of 
Kurum-chund, who, having received from him her dues, 
gave lnm a deed of release, whereupon he took pos¬ 
session of the dufters and the note as having the ex¬ 
clusive right to them. 

Li reply to the third defence, he relied upon the 
tact that the note was executed at Poonali, where Roop- 
chund resided, and that he had never been at Surat 
since, until just before the commencement of the suit- 

““ ROOP ~ Ch " nd ’ 011 his arrival from Poonah 
819, had admitted the justice of his claim, and had 

offered to pay a sum of money by way of compromise. 

ie widow of Kurum-chund was examined upon in¬ 
terrogatories exhibited by the direction of the Court 
and stated m substance, that the note had no reference to 

plaintiff-r rSh r ™ b6tWee “ ^um-chund and the 
p aintiff s uncle, Pana-chund, but was given for money 

due to her husband alone, and that the release was ex 

rH onlv h to rr aad ™ -tended to 

elate only to chanties and other like expenses. That 

the time she executed it she did not give the note to 

Ind"’ 1 ^ that:hG '^—her with her booll: 

the Statute of Limitations of twelve’", Zl'Z 
beau „p„„ h.s case , and therefol . e passed 
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against the plaintiff, and decreed that one half of the 
defendant’s costs should be recovered from the de¬ 
fendant, and the remainder from any property that 
might be found to belong to the plaintiff, and the fees 
of the plaintiff’s vakeel should also be recovered from 
any property found to belong to the plaintiff. 

The cause was then carried back by appeal to the 
Sudder Adawlut, before which fresh evidence was 
taken relative to the several questions raised before the 
Zillah Court; and on the 3rd June 1823, the second 
Judge, before whom the cause was heard, recorded his 
view of the case, declaring his opinion, for the reasons 
therein stated, that the decision of the Zillah Judge 
should be reversed, and the amount of the note, with 
interest and costs in both Courts, should be awarded 
to the plaintiff below; and these appellants having 
referred the case for the consideration of the full court, 
afterwards, on the 26th of the same month, the rest 
of the Court, after considering the documents and pro¬ 
ceedings, concurred generally in the view taken by the 
second kludge, and determined to reverse the decree 
passed by the Zillah Court at Surat, and decreed that 
the sum of sicca rupees 6,954. 3 anas be paid to the 
appellants by the heirs of Roop-chund, with full costs 

in both Courts. 

Against this decree the present appeal has been 
lodged, and the case was argued before this Board on 
the 7th December last, when the counsel for the appel¬ 
lants insisted,— 

First, That the respondent had made out no right 
of action against Roop-chund or his heirs. 

Secondly, That as the supposed cause of action 
had arisen beyond the jurisdiction of the Court at 
Surat, and as the defendant, Roop-chund, was not resi- 
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dent within it as a fixed inhabitant, but had only come 

to Surat for a temporary purpose, the Zillali Court 
had no jurisdiction on the case. 

And, Thirdly, That the plaintiff’s right of action, if 
it ever existed, had been barred by the lapse of time. 

Their Lordships intimated* their opinion, in the 
course of the argument, that the plaintiff’s title to sue, 
unless he had been barred by the lapse of time, was’ 
sufficiently established by the evidence; and that as 
the heirs of Roop-chund had intervened in the suit 
and there was no evidence that they were not resident 
at Surat, where Roop-chund had formerly lived, no 
objection could be raised by them to the jurisdiction, 
especially as no such point was made by them in either 
of the Courts below, where the fact could have been 
easily ascertained. It is therefore unnecessary to sav 
any thing- now upon those points; and the less so bJ- 

Zd I p Ships are of °Pkion t that upon the 
rd objection the decree of the Sudder Adawlut must 

be reversed, and the plaintiff’s suit dismissed 

That objection was founded upon the 1st Regulation 
of the Governor of Bombay, confirmed in Council in 

r t r:, 1800 ' for ^ 

By the 13th sec. of that Reflation, the Judge of 
at Court is prohibited hearing:, trying, or determining 

pera “7‘f l a " y SU,t ; vhate '' er gainst any person or 
pei sons, if the cause of action shall have arisen twelve 

years before any suit shall have been commenced on 

account of it; nnless the complainant’s case show 

by clear and positive proof, that he had demanded the 

money or matter in question, and that the defendant 

had admitted the truth of the demand, or promised to 

pav the money, or that he directly preferred his claim 
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within that period for the matter in dispute to a Court 
of competent jurisdiction, to try the demand, and assign 
satisfactory reason to the Court why he did not pro¬ 
ceed in the suit; or that either from minority, or some 
other good and sufficient cause, he had been precluded 
from obtaining redress. * In this case the cause of ac¬ 
tion was twenty-seven years before any suit was com¬ 
menced. Unless, therefore, the respondent can bring 
himself within one of the exceptions to this prohibition, 
the dismissal of the complaint by the Zillah Court of 
Surat must be held.to have been right, and the decree 
of the Sudder Adawlut erroneous. 


The respondent contended, and the Sudder Adawlut 
decided, that the case was brought within two of the 
exceptions : 

First, That the defendant had admitted the truth of 
the demand. 

And, Secondly, That the plaintiff was prevented by 
the defendant’s continued residence at Poonah, where 
the note was given, from procuring a settlement of the 
bond; and that he had thereby shown, that, by a good 
and sufficient cause, he had been precluded from ob¬ 
taining redress. 

The evidence upon which the supposed admission by 
Ronp-chund of the truth of the plaintiff’s demand rests, 
is to be found in the depositions of Koosal-chund 
Pana-chund, and of Wugt-chund Jye-chund, taken 
before the Sudder Adawlut. 

But when this evidence is examined, it will be found 
to amount to no more than an offer of a specific sum 
of money by way of compromise, in no way involving 
an admission of the justice of the plaintiff’s demand, 
further than what may be inferred from the offer of 
any compromise,—an inference which is never per- 
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mitted, and which, in this case, would be most unfair, 
when the action was commenced while the defendant 
was absent, for a temporary purpose, from his usual 
place of business, to which he was anxious to return. 

Their Lordships, therefore, are of opinion, that the 
facts stated by those witnesses ought not to be taken 
as proof of any admission by the defendant of the mat¬ 
ter of the plaintiff’s demand, so as to take the case out 

ol the prohibitory clause of the 13th article of the 
Regulation. 

The only other ground upon which the plaintiff 
seeks to be exempted from the effect of the prohibition 
is the continued residence of the defendant at Poonah 
But no evidence is to be found in any of the proceed- 

{ ° f° W f at thG might not, by adopting 

Courts ltPoon7. ° btamed redreSS 1,1 the Mnhra * ta 
It was Stated, indeed, in the course of the argument 

£!:*"• U80,eM f01 ' ” P0OT <• commence pro 

Court bufTh a T "T' ,hy 0|11 ’ 0,le,,t in "'C Peishwa’s 
au proof Id e,1 n dShipS Ca ” 110 *’ «» ahsonce of 

u-ved t ’ 1r ,a y aSeUme this " « f -t. It was aiso 
Adawln IV ° 1S, °" ° f <h0 Jud «« of the Sudder 

was administered in the native Courts, might be take," 
as evidence, that the plaintiff could not have „ 
cured redress there if he had attempted it. But he 
second Judge, who alone gives anv reasons for the 
oeiee does not assign this as the reason why the 
P aintiff was prevented obtaining an earlier settlement 

th 6 - 011 , a/ , Poonalt ’ and we have upon this fact 
the opinion of the Zillah Judge the other wav. 

Them Lordships, therefore, are of opinion that tliev 
ought no, „d„p, these vague surmises ai a sUstl 
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tute for the clear and positive proof required by the 
Regulation in question. lt 

If their Lordships had found that, by a train of de¬ 
cisions in the Court abroad, the residence of the defend¬ 
ant beyond the limits of the jurisdiction, of the Com¬ 
pany’s Court had been considered a good and sufficient 
excuse for the complainant’s delay beyond the twelve 
years, they would have considered themselves bound 
by a practice upon which the plaintiff might fairly be 
presumed to have relied; and the case has been allowed 
to stand over for the purpose of enabling the counsel 
of the respondent to produce any such decisions : but 
none can be found. In the absence, therefore, of au¬ 
thority, their Lordships can find no principle on which 
they can determine that the residence of Roop-chund at 
Poonah afforded such an obstacle to the plaintiff’s ob¬ 
taining earlier redress as to exempt him from the effect 
of the prohibition under discussion. 

The learned counsel for the respondent relied very 
much upon a decision, in this country, in the case of 
Williams v. Jones . (13 East, R. 439.) 

But the point argued and decided in that case was 
essentially different from the case now under dis¬ 
cussion. ; 

In that case the plaintiff’s claim was clearly brought 
within the express exception of the statute; but it was 
contended that his right of action was gone, because, 
by the adoption of the Statute of Limitations in 
India, where the contract was made, his remedy had 
been barred there by the lapse of time : and the decision 
of the Court proceeded upon the ground, that as 
before the Statute of Limitations the plaintiff’s right of 
action in this country had no limit, and as the cir¬ 
cumstances of the case exempted.it from the operation 
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of that statute, his remedy could only be barred by 
the extmguishment of his right; and as the adoption 
ot the Statute of Limitations in India could only bar 
his remedy there, but did not extinguish his debt his 
remedy m this country remained unimpaired. But in 
this case the only question is, whether the plaintiff’s 
proof brings him within the exceptions. 

Their Lordships are of opinion that it does not • he 
has neither proved an admission of the truth of his 

h ’ "° r that ’ by a 8 ' ood and sufficient cause he 
time r n f P ? C , Uded fr ° m 0btainin 2 red ress within’the 

Lordsh^ eC -ii y tLe ReguIations ; and therefore their 
appeal recoaime »d His Majesty to allow this 

and to m r T Se thG deC1 ' ee 0f the Sudder Adawlut 
d to affirm the sentence of the Zillali Court. 
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France, having been born at Lyons. In 1763 he 
entered the service of the East India Company as a 
cadet, and after passing through the various inter¬ 
mediate grades of profession, he attained, in 1793, 
the rank of a major-general. He never, however, 
received full pay for any higher rank than that of cap¬ 
tain, with which he entered in 1766 into the service of 
the Nabob Vizier of Oude, under the sanction of the 
British Government ; and he continued in that service, 
occasionally commanding the troops of the Nabob 
l izier, residing at Lucknow, and receiving his half pay 
as a captain from the East India Company until his 
death on the 6th September 1801. 

I01 the liberation of persons imprisoned for debt, and for the endowment and 
establishment of a College at Lucknow, in the dominions of the King of 
Oude. A suit having been instituted in the Supreme Court of Calcutta, 
to administer the will, the Court directed an inquiry whether the College 
could be established, and the bequest for the liberation of prisoners 
carried into effect, with reference to the testator's intention, and the sanction 
of the Government at Lucknow. On the subject of the bequest for the 
liberation of prisoners, the Master found in the negative, and reported that 
with respect to the establishment of the College, there was not sufficient 
evidence to enable him to state whether it could be established with refe¬ 
rence to the testator 's intention, and the sanction of the Lucknow Govern¬ 
ment; but as no further evidence was likely to be obtained, he appended the 
correspondence with the British Resident at Lucknow, by which it appeared 
that though the King of Oude did not object to the establishment of the 
College, he held out no expectation that he w r ould afford it his countenance 
or support. The report having been confirmed, and a decree made thereon, 
the Supreme Court, on a re-hearing of the cause, directed an inquiry whether 
the Governor-General, in Council, had the means of giving effect to the 
bequest to the College at Lucknow, and whether he was willing to receive 
the funds bequeathed for that purpose : the Master found that the Governor- 
General was willing to receive the funds, but did not state whether he had 
the means of giving effect to the bequest; the Court, however, thereupon 
decreed the payment of the funds to the Governor-General, or such person 
as he should appoint. Upon appeal to the King in Council, held by the 
Judicial Committee, that though the reference to the Master on the re-hear¬ 
ing, after the confirmation of his previous report, was informal, and if ob¬ 
jected to at the time would have been fatal, yet as no objection had been 
taken, and the Master had not satisfied the whole of the inquiry, by stating 
whether the Governor-General had the means of carrying the testator's 
intention into effect, that part of the decree affirming the Master's report, 
and directing the payment of the fund to the Governor-General, must be 
reversed, and the case sent back to ascertain that fact; their Lordships being 
of opinion that under the existing relations between the East India Company 
and the King of Oude, an arrangement may be made for the appointment 
of a trustee to carry the Lucknow bequest into effect, under the directions 
and subject to the jurisdiction of the Supreme Court, 
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On the 1st January 1801, General Martin signed 
and executed hist will, bearing that date, in the pre¬ 
sence of the British Resident at Lucknow and two other 
persons, who only attested its execution. At that time, 
and at the period also of his death, he was possessed of 
large landed estates in the provinces of the Nabob Vizier, 
where the Mahomedan Law is the law of the country : in 
the territories of the East India Company, governed by 
the regulations of the Governor-General in Council ; 
in the city of Calcutta, under the jurisdiction of the 
Supreme Court in the town of Chandernagore, originally 
a French settlement, and wherein the French laws 
still prevail, although within the Presidency of Fort 
William ; and in the Kingdom of France, he was also 
possessed of very considerable personal estate of every 
description, including large investments in the Govern¬ 
ment securities of the East India Company, and in the 
British funds. 


The will was composed and written by the testator 
himself, as he therein declares, in the English language, 
of which he had a very imperfect knowledge. It was 
divided into thirty-four articles or clauses, and there 


was added to it a paper by the testator, as an abstract, 

containing a recapitulation or statement of the legacies, 

and the bequests, contained in the different clauses of 

the will, with the amount of each pecuniary bequest 
set forth in figures. 


The abstract was thus entitled “No. 1, A. Abstra< 

of the articles and pensions and sums to be paid as 

gave and bequeathed by my will and testament, wrot 

by me on the 1st of January 1798, of which abstrac 

I mentioned in folio 6, line 9, and folio 7, line 10, an 

also afterward. This is wrote by me. Witness mv hanc 

CL Martin 


N 2 
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Annexed to the will, and also referred to therein, 
were certain accounts during the years 1795, 1796 
1797, 1798, to the 1st May 1799, taken from the led¬ 
gers or account-books of the testator, showing the debts 
due by, and to him, with his own valuation of the 
various kinds of property he possessed, both real, and 
personal, balanced on the 30th April, in the first three 
years, and on the 1st May in the last year. 

1 he abstract and these accounts were proved with 
the will. 


By the first article of his will, the testator, after giving 
their freedom to all the women, males, and women- 
servants, eunuchs and others that belonged to him, 
and should be in his service at the time of his death, 
and commending them, especially his faithful girl 
Boulone or Lise, who had lived with him as his wife, 
to the especial care of the persons thereafter named as 
executors of his will, he expressed himself in these 
terms :*—“I desire that as soon as I am dead, that the 
sum of 4,00,000 sicca rupees (or four lacks of rupees) 
be put aside from the best part of my fortune, and be 
placed at interest in the most secure fund, as that said 
interest may serve to pay the donation and monthly 
pensions, as hereafter mentioned in their several 
articles ; as also as may be seen by the recapitulation 
or abstract list of the pensions and donations I have 
made, and sealed and signed by me, and marked 
No. 1, A. in which the total of yearly, and monthly 
pensions, I have made to every one mentioned in this 
will and testament are, as also for other sums to be 
paid for once are included, amounting to sicca rupees 
[blank left in the original ] as that they may be a suf- 


* The extracts from the will are literal, the language and orthogra¬ 
phy being preserved. 
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ficient sum for the answer of all these gift, pension, 
and others I have mentioned, to put aside, from the 
best of my fortune, the sum above said for six hundred 
thousand sicca rupees, for to be secured in the best and 
most secure fund, either in India or Europe, as to re¬ 
ceive and raise the best and most secure interest for the 
enable to pay these pensions, gift, or others. At this mo¬ 
ment as I see no better secured fund but the Honourable 
English East India Company promissory notes or bonds, 
bearing eight and twelve per cent, interest ; for these 
reasons I request that the above sum here mentioned be 
deposited in the Honourable Company’s treasure, in 
the name of my estate, in their promissory notes or 
bonds, tor to pay my executors, administrators, or as¬ 
signs, or others, the dividend of the interest, for to en¬ 
able them to the pension, donation, gift, or others, as 
hereafter mentioned. I also desire and command that 
all other sum or sums that are to be put at interest 
m secure funds, be deposited and placed in the Honour¬ 
able East India Company’s treasure, for the purpose 
that will be mentioned hereafter : and as I have made 
several others large gift for charitable purpose,* as will 
be seen by the several articles hereafter mentioned, 
which at this moment stand on the list or abstract 
No. 1, A. for building and other establishment, to the 
sum of sicca rupees seven hundred and seventy-four 
thousand, and for once 2,85,300f sicca rupees, and 
also tor a sum to be paid annually,t the sum of sicca 
rupees for monthly pensions, annually thirty-five thou¬ 
sand seven hundred and sixty,§ for these above sums • 


; ted r , t0 8icca ™P<*s -Cl. Martin .* 

t 2,9o,300.— Cl. Martin. 1 j Alao , x 

$ Augmented to 39,760 sicca rupees.~C7. Martin.' 


1 These additional sums were expressed hv v 

igiual will* ^pressed by interlineation in the 
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the next best of my fortune is to be appropriated for these 
establishment and charities, and others building, as my 
tomb, seray women, houses, compounds, and others, as 
mentioned in the several articles as hereafter mentioned. 
These sums are also to be deposited in the Honourable 
Company’s treasure while the Honourable Company 
exist, or, if ever abolished, to be deposited in the Town 
House Supreme Court or Government existing for the 
time, as that these sum or sums may be secured, and 
never to run the risk of being lost by private security 
ot individual ; it is my reason for having these sum or 
sums deposited in the existing Government treasure, 
with power to draw occasionally the sums required, for 
to go 011 with the buildings that are to be erected. The 
interest will serve to pay the annual pension, donation, 
or expenses tor entertaining and keeping in good order 
the said building. Any sum remaining for the interest 
of the sum deposited in the Honourable Company, in 
theirs promissory notes or bonds, or others of more or 
less interest, and under others denomination than 
Company’s paper, such as bond of Government, or 
others bearing interest, as I said any sum remaining 
from the interest, after having paid the several an¬ 
nually and monthly pension, this sum remaining is to 
serve for to purchase more stock in the said secure 
fund for the time being, as to be also placed as the 
other, for to be enabled to produce also an interest for 
the benefit of my estate. And when a sufficient sum 
or sum, equal to be enabled to increase the four estab¬ 
lishments mentioned in articles one, two, three, and 
four or five, and in the succession of years, in case of 
good management, luck, and good fortune, 110 accident 

• r 

happening, that these sums deposited or others that 
may be deposited as I may hereafter mentioned ; I also 
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desire, request, or command my executor, adminis¬ 
trators or their assigns, that they would devise with 
themselves, and with the best advice they could receive, 
that in case, as I say’d, by succession of time, that the 
sum that may be deposited exceed by great deal, the 
interest necessary to be paid for the monthly, or annual 
pension, donation, &e., yearly and monthly as men¬ 
tioned, and that they are a sufficiency 'without inter¬ 
fering or touching any of the principal for the annual 
or monthly pension and disbursement above mentioned, 
then they may, after having well considered, make any 
new establishment for charitable purpose on the same 
plan, and with the same formality, to be observed in 
them as mentioned, to those I have herein recommended, 
that the donor may be known after his death, which 
ambitious purpose may induce other to make charitable 
establishment, may kind being more actuated by am¬ 
bition and vanity in hope, I may be excused for such 
an idea, though I have endeavoured never to be laid or 
actuated in doing good act by the vanity of doing it; 
still, often I could not prevent my feeling to be sensible 
of the pleasure of what I did, and as I have often en¬ 
couraged and humoured others in their vanities, pro¬ 
vided the good act was done, I am in hope that I shall 
receive the same indulgence; having never had at heart 
to increase my worth or fortune, but for the ambition of 
doing 8 oocl to others, I am in hope my wishes, and last 
will be executed and fully performed after my death 
and to be understood also, that at the or after the death 
of those to whom I have given pension for during their 
lives, at their death, these are to be resumed, and to 
be brought to the stock of my estate, as to serve to 
increase the establishment, as hereafter will be men¬ 
tioned, and to create or establish others, as I may 
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devise during the course of my life, or if I have not 
done it myself, they are to be done as may be devised 
by my executors, administrators or assigns, or the 
trustee of my estate, after consulting able men on the 
subject of establishing useful, and charitable establish¬ 
ment for the public good, my executors, administrators, 
or trustees, I may and will, if time admit my choosing 

properly, name them at the end of this will and testa¬ 
ment. ’’ 


In the following articles of his will, from two to 
seventeen, the testator proceeded to make various 
bequests of legacies and annuities to the females of his 
household, and to his servants : these legacies, as sum¬ 
med up in the abstract, amounted to 13,460 rupees. 

By the 17th article the testator directed the payment, 
as soon as his death should happen, of the sum equi¬ 
valent to the amount of the monthly and yearly pen¬ 
sions, amounting to 13,460 sicca rupees, and an in¬ 
vestment to be made of the sum of 2,00,000 rupees 

1 l i t / » • y 

in the East India Company’s Treasure; and he also 
directed the payment of two months’ wages over and 
above the wages he might owe to his servants at his 
death; and in the abstract there was a corresponding 
memorandum after the sum of 13,460 rupees. 

By the 18th and 19th articles the testator gave 
legacies for the pui’pose of building a house for two 
of his women, Boulone or Lise, and Sally, and he also 
gave several legacies to his women and servants, the 
amount off which was again recapitulated in the 
abstract. 

By the 20th article he gave various bequests to his 
relations in France. 

In the 21st article the testator gave a life interest in 
some, and his absolute property in other parts of his 
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landed estate at Lucknow to the women Boulone and 
Sally. 

The 22nd article was principally a declaration of his 
religious sentiments. 
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The 23rd article was in these terms “ I give and 
bequeath the sum of 1,50,000 rupees for to be placed 
out at interest in the most secure manner possible, in 
the East India Company or Government papers, bear¬ 
ing interest, to be employed for the poor. First hav- 
ing divided this interest in three portions or parts, 
one portion of that interest to serve for the relief of 
the poor of Lucknow, of any religion they may be, 
preferring the Christian and Hindoo. This to be ma¬ 


naged or distributed by Christian padree, or priest, either 
Roman Catholic, Protestant, or Mussulman mollah ; 
that charity to be in kind, either grain, dour baked or un¬ 
baked ; and to be delivered to the poor at a fixed hour 
in the forenoon, and at the place near where mv tomb 


or monument is erected ; and at that place they shall be 
an inscription on a stone marbles, or others mentions, 
the charity and my name, as that it. may known the 
sum established for the charity and the donor, in this 
manner : ‘The sun, of 1,50,000 sicca rupees is the gift 
of Major-General Martin, horn at Lyons, for the inte¬ 
rest of it to he daily distributed to the poors of Lucknow, 
at perpetuity,’ requesting the magistrate, or prince, or 
nabob governing the country, to protect that charity, 
that it may not be abused and not be unpaid. Another 
portion of that interest to be made and employed for 
the poor of Calcutta, to be managed by the curate of 
the English church, and distributed by him, observing 
to have an inscription on a carved stone, to be fixed 
on the wall of the church, or any other public place 
where the charity is to be distributed, this inscription 


* 
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and to be such ones as the Lucknow one. One’s pur¬ 
pose of this inscription is, that it may never be forgot, 
and that if perchance the cash of the interest was not 
paid, that charitable man could, by seeing such an in¬ 
scription, inquire and represent to the magistrate as to 
bring to account my administrators, trustees, or other 


managers, for having neglected the payment of such 


chaiity. The third portion of the interest is to serve 
tor the relief ot the poor of Chandernagore, and to be 
managed by the head of the French church, either 
curate, priest or other ; also to be delivered to the 
poor, daily, at a fixed hour, at or near the gate of the 
church Chandernagore . At that place, also, to have 
such carved stone on the wall of the church, with the 


same inscription as at Lucknow in French language, at 
Calcutta in English, and at Lucknow in Persian and 
Hindoo. The inscription to be as said before, viz. : 
The sum of 1,50,000 sicca rupees is the gift of 
Major-General Claude Martin, born at Lyons, aged 


years, and died the 


month of 


year 

for his soul ! 


in the 
Pray 


, and is buried at 

The interest of that sum is to be di¬ 
vided into three parts, distributed daily for the poors 
ot Calcutta, Chandernagore, and Lucknow, in kind or 
cash, requesting my executors, administrators, or as- 
signs, to put those charity on the protection of the 
Government, where they are to be made, and the Su¬ 
preme Court to control it as to see it carried 011 pro¬ 
perly : I also give and bequeath the sum of one rupee 
per day, or 365 rupees per annum, to each distributor 
of the charity for their trouble of receiving the money, 
buying grain, &c., and distributing the charities to the 
poor at the several places, as said before ,• the sum for 
the three places making 985 : also give the sum of fifty 
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sicca rupees for buying papers or other to each manager 

of the charity, making in all this 1,135 ; adding 65 

rupees more, to be divided between three place for a 

servant cleaning the place, making for all 1,200 sicca 
rupees.’’ 

the 241 h article the testator gave and bequeathed 
the sum of 2,00,000 sicca rupees to the town of Cal¬ 
cutta, for to be put at interest in Government paper, 
or the most secure mode possible ; and this principal 
and interest to be put under the protection of Govern¬ 


ment or the Supreme Court, that they may devise ai: 
institution the most necessary for the public good oi 
(he town of Calcutta ; or establishing a school for tc 
educate a certain number of children of any sex, to a 
certain age, and to have them put prentice to some 
profession when at the conclusion of their school, and 
to have them married when at age ; and I also wish 
that every year premium of few rupees or other thing, 
and a medal, be given as to the most deserving or 
virtuous boy or girl, or both, to such that have come 
out of that school, or that are still in it, and this to 
be done on the same day in the month I died, that 
day those that are to married, are to be married’ and 
to have a sermon preached at the school, to the bov 
and girl of the school, afterward a public dinner for 
the whoie and a toast to be drink’d in memorandum 
at the fondator. This institution is to bear the title of 

La Mart ™re, and to have an inscription either on 
stones or marble in large character, to be fixed on any 

part of the school, on it wrote, Instituted by Maior- 
General Martin, borne the of January 1735 

at Lyons, who died the day, month, and year men¬ 
tioning the day, month, and year, and buried at 

. mentioning the place ; and as I am 
little able to make any arrangement for such an insti 
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tution, I am in hope Government or the Supreme 
Court will devise the best institution for the public 
good, and to have it as I said above mentioned, the 
name of the institutor ; after every article of my or 
this will and testament is or are fully settled, and every 
articles provided and paid for, the several pensions or 
other gift, donation, institution and other, any sum 
remaining may be made to serve : first, buy or built a 
house for the institution, as that it may be made per¬ 
manent and perpetual, by securing the interest by Go¬ 
vernment papers, either in India or Europe, that the 
interest annually may support the institution : for this 
reasons I give and bequeath 1,50,000 sicca rupees 
more, according to the proportion that may remain 
after every articles of this testament is fulfilled, then 
this sum to be added for the permanency of that insti¬ 
tution, making the sum of 3,50,000 sicca rupees.” 

In the 25th article the testator gave and bequeathed 
2,00,000 sicca rupees to be deposited in the most se¬ 
cure interest fund in the town of Lyons, in France, 
and the magistrates of that town to have it managed 
under their protection and control, for the foundation 
of an institution to bear the name of Martmiere ; and in 
case the 2,00,000 sicca rupees were not sufficient for a 
proper interest to support the institution, and buying 
or building the house therein ' directed, he gave and 
bequeathed an additional sum of 50,000 sicca rupees, 
making 2,50,000 sicca rupees ; and he also gave and 
bequeathed the sum of 4,000 sicca rupees to be paid 
to the magistrates of the town of Lyons, to liberate 
from prison so many prisoners for small debts as it 
would extend to. 

The 26th article contained a direction, that if the 
pensions to his legatees should not be regularly paid, 
the sums allowed for daily distribution in charity 
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should be stopped and applied for that purpose, and a 

xequest that the magistrate of Calcutta or other place, 

or the prince or governor would remove any of his 

executors or trustees that should misbehave them¬ 
selves. 
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The 27th article was in these terms My house at 
Calcutta, formerly the Bengal Bank, the one at Cham- 
paul Gant, the one formerly the Manege, the one at 
Intally, are not to be sold, but kept for the estate ; also 
my house at Chandernagore is not to be sold. My 
estate of Nusupheur or Martin ghur is to be kept : and I 
desire, and it is my wishes, if it is to be put under the 


management of Mr. Joseph Quierose, and also the farm 
I rent from Almessally Kami in the Corra districts, with 
also the farm I rent from Bisenout, Gattumpour, Ma- 
goor, Nagur, Panum, &c. These farm are to be con¬ 
tinued farming and indigo to be made 011 them, follow¬ 
ing the same mode and rule I have adopted, as to have 
the indigo made cheap and good, and by that mode 
very feinfetable. And as to facilitate Mr. Joseph 
Quierose, he is to have a third share of the benefit ac¬ 
cruing from the neat produce from Europe to Bengal, 
rom that, indigo. ’ ’ It. then proceeds to give more spe- 
ci c erections as to the carrying on the plantation 
of indigo ; and the testator then says,-“ Mv house 
at LucJcperra, or Constants House, is never to'be sold 
as it is to serve as a monument or tomb for to deposit 
my body in; and the house is to serve as a college 
or for educating children and men for to learn them 
the English language and religion, those that should 
wishes to be made Christian. At, or by that house, 
the charity, as mentioning in the article 23rd, is to be 
made, and there to be distributed the grain, flour or 
cash to the poors; and the inscription is to be fixed on 
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the wall of the house, to some place where the poors 
are to assemble and receive the charity. The same sort 
of ceremony is to be made, and inscription wrote, in 
memory of the institutor, as said in the articles 23rd. 
A large sum or establishment will be made and wrote 
in this will and testament to keep the monument in 
good order, and a proper quantity of peoples of every 
denomination for educating* children and learning 

English . 9 9 , 

The 28th article was in these terms :—“ I give and 
bequeath the sum of 5,000 sicca rupees, to be paid 
annually to the magistrate or Supreme Court of Cal¬ 
cutta, or to Government. This sum is to serve to pay 
the debt of some poor honest debtor detained in jail 
for small sum, and to pay as many small debt, and 
liberate as many debtor, as the sum can extend. This 
liberation is to be made the day month I died, as a 
commeration of the donor; and as being a soldier, I 
would wish to prefer liberating any poor officers or 
other military men detain for small preferable to any 
other. And I also give and bequeath the sum of 1,000 
sicca rupees, to be paid yearly, and to make a distri¬ 
bution of it to the poor prisoners remaining in jail, on 
the same day as the one mentioned above, both sums 
making 6,000 rupees every year.” 


I 11 the 29th article the testator gave several small 


bequests. 


In the 30th article the testator directed that his 
body should be embalmed and deposited in a coffin of 
Sisso wood, in the cave of his house at Constantia, 
which is not to be sold, and it also contained very spe¬ 
cific directions for the care of his house, for the pen¬ 
sion of his servants who were to keep it, for the pri¬ 
vileges of the two women, Boulonc and Sally, if they 
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should choose to live there, and a provision of 4,000 

rupees for their tombs if they should choose to be 
buried there. 

The 31st article contained directions for the build¬ 
ing of Constantin House, if it should not be finished at 

his death. 


The 32nd article commences—“ For to keep Lack- 
parra House, or Constantia House, as a College for 
instructing young men in the English language, and 
taking care of my tomb, which house was properly my 
reason for having built it, wanting at first, to make it 
for my tomb or monument, and a house for a school or 
college for learning young men the English language 
and Christian religion, if they find themselves inclined- 
but as now the house is of such an extensive plan it 
may serve after my death to lodge for a certain num¬ 
ber of day strangers, coming to Lucknow, but never to 
remain in it above two month, as to give room to 
other comer, and not to he the permanent residence 
ot any one, only to be temporarily and for a few days • 
on tins I „m in hope, if the gentleman does not mind 
he reqmsmon of the Derogah Malchow or his substi- 
tote, that they will he made to quit the place by the 

r mr i P °r ° f ,lw 1 request' will 

aim under ,ts protection that establishment, and pro- 
iect and support the Derogah in the management of 

, , , , P ro e‘>eds to giye specific directions as to 

he establishment to be kept up at Constant!, H„ llS e 

the management of his farms by Mr. Joseph Q,derose 

or by an European superintendent if Mr. Q,across 

should refuse the trust, and the remittance of the pro- 
duce to Europe . 

In the 33rd article the testator proceeded thus ■—“I 
nominate, by this my will and testament, Messrs. 
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Joseph Quierose-, the house of Messrs. Barber, Palmer ; 
Messrs. Jacques, Maxitnin, Deverinne and Sons; the 
house of Messrs. Hamilton and Aberdeen, and to com¬ 
municate in Europe to my nephew or relation, for my 
executors, administrators, assigns, or trustees; and I 
request that they will he strict in having every articles 
of this will and testament to be strictly and regularly 
executed, and to have copy made for each executors, 
administrators, &c., and one to be deposited in the 
Supreme Court, to which I recommend my executors, 
administrators, assigns, or trustees, to put this said 
will and testament under theirs protection, or ten¬ 
der the protection of Government if necessary ; lodg¬ 
ing or disposing all my ready cash and papers, money 
and other valuable property, in the Honourable Com¬ 
pany^ treasure, for better security, placing all the 
several sum mentioned in this said will at interest in 
the Honourable Company fund, or by buying the in¬ 
terest paper, as being the most secure funds; or if ever 
the Honourable Company do not receive any cash at 
interest, then to have it placed in the English fund, 
bearing interest; in short, to take all the best measure 
for securing the property of my estate, that the several 
pensions, gifts, establishment and other, may be regu¬ 
larly paid. My brother, Louis Martin, is to be joined 
as one of my executors, administrators, assigns, or 
trusty; and in his default to nominate my nephew, 
son of Pierre Martin, as any others in succession, as 
to have one of my relation joined in the execution of 
my will and testament; and I request Mr. Joseph 
Quierose to translate the said will, and send one to my 
relation in French, and one to Messrs. Deverinne. 1 
have tied with a green ribbon an abstract of articles or 
list of the sums to be paid as pension monthly and 
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annually, and the several sum for establishment and 
others. This list is already mentioned in this will at 
article 1st, and at article 17th. I have also tied to 
this will an abstract ledger for the year, by which it 
will appear that I am worth thirty-three hundred thou¬ 


sand six hundred and eighty thousand sicca rupees. 
All my account will be found in my offices, as per 
list, with Mr.-. The ledger will shew what due 

1° nK ‘> ancl what owing, and all other property in India 
and in Europe ; and 1 request my same agent in Eng¬ 
land to be employed, Messrs. William Thomas Raickes 
and Co., and Messrs. William Paxton and Co. After 
all accounts being settled, and sum insured for the in¬ 
terest for the payment of the several monthlv pension, 
and the several payment of gift and others, as also the 
several establishment, if a surplus above £100,000 
sterling, or about ten lacks of sicca rupees, remain of 
my estate, that above surplus of ten lacks of sicca 


rupees is to be divided in such a manner as to increase 
the several establishment of Calcutta, at Lyon, and 
Lucknow, as that they may be permanent, and exist 
for ever. Besides the sum allowed for finishing all the 
building and other of Constants House, which I sup¬ 
pose may amount to 2,00,000 sicca rupees, I also 
give and bequeath the sum of 1,00,000 sicca rupees 

for the support of the college and other school, to be 
regulated as the Calcutta Establishment, as per articles 
24, as also as the establishment at Lyon, articles 25. 
the gilt for the poor of Lucknow, to conducted as 
mentioned in articles 23. I also give and bequeath 
the sum of 4,000 rupees to be paid annually, for to li¬ 
berate as many prisoner for debt at Lucknow as it may 
extend; and if none, then that sum is to remain to the 
estate. Any sum remaining is to be placed at interest 
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V. The 34th article contained several specific bequests 

E^AST INDIA i , # 

company. °* jewellery, and mourning-rings, to his women and 

executors, and contained a provision for the payment 
to his executors, administrators, &c., of the usual com¬ 
mission, and as the Supreme Court should think ne¬ 
cessary for their trouble. 

This Will, together with the abstracts, was duly 
proved by Gavin Hamilton, Alexander Aberdeen, John 
Caulfield, John Palmer, and Joseph Quierose, in the 
Supreme Court at Calcutta, in the year 1800. It was 
also proved in the Prerogative Court of the Arch¬ 
bishop of Canterbury, by the same executors, with the 
exception of Gavin Hamilton, on the 18th of July 1803; 
by Louis Martin, the testator’s half-brother, on the 
5th of April 1802; and on his death letters of adminis¬ 
tration to the testator, with h,is Will annexed, wei'e 
taken out by the Appellant, Christophe Martin, on the 
13th August 1817. 


For the purpose of having the several charities men¬ 
tioned by the testator, established, and for carrying 
into execution the trusts of his Will, four suits were 
instituted in the Supreme Court of Judicature, at Fort 
William in Bengal . 

• r 

The first was an information and bill, filed on the 
20th June 1816, by Edward Stredtcll, Esquire, the 
then Advocate-General for the East India Company, 
at the relation of John Martin Wickins against Palmer 
and Deverinne, two of the executors, for an account of 
the personal estate of the testator, and for the purpose 
of carrying into effect the direction contained in the 
24th article of his Will, for the establishment of the 
charitable institution in the town of Calcutta . The 
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defendants having filed their answers to this informa¬ 
tion, the cause came on to be heard on the 2nd No¬ 
vember 1816, when the Supreme Court established the 
charitable bequest to the town of Calcutta . and directed 
the sum of two lacs of sicca rupees, confessed to be in) 
the hands of Palmer, to be paid into Court, and applied 
m establishing that charity; and ordered the Master of 
the Supreme Court to approve of a proper scheme to 
effectuate such charitable purpose, and the Master was 
to take the usual accounts of the personal estate of the 
testator, and of his debts, legacies, and funeral ex¬ 
penses; and the Supreme Court directed a commission 
to issue to receive the claims of the legatees in Great 
Britain, Ireland, and France-, and ordered the costs of 
the suit to be taxed, and paid out of the fund in the 
hands of the executor, John Palmer. 

1 J’ he . Se< ; 0nd 8uit was instituted on the 26th August 
1818, in the same Court, in the name of Adam Petre 
Eustache God mot, Mayor of Lyons, acting in behalf 
oi, and m the name of, the community of the citv of 
Lyons against Palmer and Deverinne, the executors of 
Claude Martin, praying that he might, on behalf of the 
city, be at liberty to receive the several legacies men¬ 
tioned in the 25th article of the testator’s Will, with in¬ 
kiest; that a provision might be made to enable the 
community of the city, cr its magistrates to receive 
4000 lupees per annum, to be applied as directed by 
the testator; that his landed property at Calcutta and 
Chandernagore, might be declared to be personal pro¬ 
perty ; and that Palmer and Deverinne should give an 
account of his real and personal property ; and that 

he city ot Lyons might be declared entitled to one- 
third ot the clear residue of it. 

O" the itb Au °“ st 1819 . tte defendants put in their 

o 2 
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answer, in which the accounts of the estate were set out 
at great length. 

The third suit was instituted on the 22nd October 
1818, by the appellant, Christophe Martin, one of the 
legatees named in the Will of General Martin, and the 
son and executor sous benefice d’invent air e of Louis 
Martin, the testator’s half-brother, and Marie Des- 
granges Martin, the widow, Pierre Balloffett and Clau- 
dine his wife, the daughter, and Francois Martin, 
the youngest son of Louis Martin, all of whom claimed 
beneficial interest under the Will, against Robert Span- 
kie, Esq., the then Advocate-General, Palmer and 
Deverinne. In this suit the plaintiffs insisted that 
Louis Martin was entitled under the Mahomedan law, 
to all the testator’s undisposed-of real and personal 
estate ; that upon his death they succeeded to his 
right as his representatives and legatees; and they 
prayed for an account of the testator’s real estate, 
that his real estate, wheresoever situate in India, might 
be sold; that Palmer and Deverinne might be charged 
with the loss arising from their negligence; and that 
the plaintiffs might be declared entitled to all sums 
invested for th<5 payment of pensions and annui¬ 
ties, as the pensioners and annuitants might re¬ 
spectively die, and that the principal might be secured 
in the meantime : that Palmer and Deverinne should 
deposit all securities and title-deeds with the Account¬ 
ant-General; and that the plaintiffs might be de¬ 
clared entitled to their legacies and all the undisposed 
residue of the testator’s estate, and also to a legacy to 
his half-brother Pierre Martin, which had lapsed by the 
death of Pierre Martin in the lifetime of the testator. 

The defendants, Palmer and Deverinne, on the 4th 
March 1819, put in their answer to this bill, in which 
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they admitted their receipt of very large sums, in re¬ 
spect of the testator’s personal estate, and of the rents 
and profits of his real estate in the provinces in India, 
subject to the East India Company in Calcutta, and in 
Chandernagore ; but they stated that Joseph Quierose 
had taken possession of, and received the rents and 
profits of, the testator’s real estate, in the province of 
the Nabob Vizier, and that Louis Martin had taken 
possession of the testator’s personal estate, public 
funds, and stock of the East India Company, out of 
which ho ought to have discharged the legacies to the 
testator’s relations in France ; and that Palmer had 
remitted to England two lac of rupees, amounting to 
£25,833. 6. 8. sterling to Messrs. Paxton, Cockerell, 
Traill and Co. of London, to pay the Mayor of Lyons, 
and that a suit had been instituted against Messrs. 
Paxton, Cockerell, Traill and Co., by the appellant, 
Christophe Martin, and the Mayor of Lyons, in the 
Court of Chancery in England for that sum. 

The fourth suit was instituted on the 19th February 
181J by Palmer and Deverinne, the two defendants in 
e former suits, filing a cross bill against the appel¬ 
lants Christophe Martin, Marie Desgranges Martin 
lerre Balloffett and Claudine his wife, and Francois 
Martin, in which they stated that Louts Martin had in 
the character of executor of Claude Martin, possessed 
himsell of various sums of stock, and other property 
and prayed for an account, in the usual manner, of the 

property of Claude Martin, which had thus come into 
the hands of Louis Martin. 


The answers of the defendants to this bill, were 
taken under a commission, and were not filed until 
about the 24th July 1823. That of the appellants 
Christophe Martin, Marie Desgranges Martin, and 

1—27 
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Francois Martin, admitted that Christophe Martin had 
obtained letters of administration to Claude Martin, 
from the Prerogative Court of Canterbury ; and Chris¬ 
tophe Martin stated, that it appeared from Louis Mar¬ 
tin’s accounts, that lie had possessed himself of stock 
belonging to the testator, Claude Martin, to the amount 
of £45,707. 9. 5. sterling, or thereabouts, with which 
it appeared, that he had paid all the testator’s lega¬ 
cies to his relations in France, except one to Pierre 
Martin, who died in the testator’s lifetime ; hut they 
denied that they had possessed themselves of any part 
of the property of Claude Martin, or Louis Martin, be¬ 
cause the succession of Louis had, by the laws of 
France, been accepted, sous benefice d’inventaire ; and 
they submitted that what was due from the estate of 
Louis to that of Claude Martin, ought to be paid into 
the hands of Claude's executors in Europe, but they 
stated that such account was the subject of a suit at 
that time in the French tribunal. 

The answer of Pierre Balloffett and Claudine his 
wife, was to a similar effect ; except that they admitted 
having received 40,000 francs from Louis Martin, on 
account of the legacy left to Claudine, by the testator 
Claude Martin . 

No account of the application of the sum of £45,707. 
9. 5., was ever given to the Supreme Court, though 
in a subsequent stage of the proceedings, an admission 
was stated to have been made by the French legatees, 
before the Master, of their having received from Louis 
Martin their legacies, amounting to 1,85,000 rupees, 
or about £23,125 sterling. 

On the 16th August 1819, by an order of the Su¬ 
preme Court, the three first-mentioned causes, of the 
Advocate-General v. Palmer, the Mayor of Lyons v. 
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Palmer, and Martin v. tlie Advocate-General, were 
consolidated, and the Master was directed to take an 
account of the rents and profits of the testator’s real 
estates out of Calcutta, come to the defendant’s pos¬ 
session ; that the parties to the two latter suits, should 
be parties to the account then taking in the Master’s 
Office, in the suit of the Advocate-General v. Palmer 
and be bound by it ; that the Master should make one 
report in the three causes ; and that 20,000 rupees 
should be paid out of the assets in the hands of the 
executors, to the agent of the Mayor of Lyons, on 
account of the legacy mentioned in the 25th clause of 
the Will, for the liberation of prisoners at Lyons 

On the 25th November 1822, the Master made his 
report m the three consolidated suits, whereby he found 
that the personal estate of the testator, and the rents 
and profits of lus real estate, as well out of, as in Cal- 
ontta, and come to the hands of Palmer and Deverinne, 
after giving credit for necessary disbursement, and 
maang all just allowances, amounted, on the 31st 
c o e> then last, to sicca rupees 28,55,963. 5. 4 
and the particulars of which he therein set forth ; and 
a ter stating, that he caused the usual advertisements 
oi cieditors and legatees to be made, but that no 
editoi or legatee had come in before him (the several 
claims under the 25th article of the testator’s Will having 
been satisfied under the commission directed in the first 

mcn lonet suit, and that the sum of £25,833. 6 8 was 

admitted to have been paid by Palmer on account of 

such claims), he proceeded to set forth who were the 

several persons next of kin of the testator at the time 
ot lus decease. 

T his report was confirmed without opposition, on 
tlie 29tli November 1822. 
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On the 2nd December 1822 a decree on further di¬ 
rections was made by the Supreme Court, by which 
it declared, that Palmer and Deverinne had fully ac¬ 
counted, and ordered them to pay in the balance in 
their hands, and that thereupon they should be abso¬ 
lutely discharged, and exonerated from the trusts and 
executorship of General Claude Martin’s Will, and that 
the Accountant-General should be appointed receiver 
of his real estates ; and then, after directing some in¬ 
quiries as to a supposed indemnity-bond from Palmer, 
which on inquiry was found never to have been given, 
it declared, that interest was payable on the 2,00,000 
rupees bequeathed to the town of Calcutta, from the 
30th September 1801, being twelve months from the 
testator’s death, to the 6th September 1816, when that 
sum was paid into Court by Palmer and Deverinne; 
and it directed the Master to inquire whether the estate 
of the testator, was adequate and sufficient to pay the 
additional bequest of 1,50,000 rupees, given by the 24th 
article of the Will to the town of Calcutta, after pro¬ 
viding for every other article of it, and for the payment 
of the annual pensions, gifts and institutions therein 
mentioned ; and if the Master should so find, it declared 
the town of Calcutta entitled to this additional sum, with 
interest from the time the assets should be found suf¬ 
ficient for such payment. It then proceeded to establish, 
in a similar manner, the bequests to the city of Lyons, 
and to direct the payment, with interest, credit being 
given for so much of them as had been already paid, 
and to direct the Master, to inquire what principal sum 
would be sufficient to raise sicca rupees 4,000 annually, 
for the liberation of prisoners detained at Lyons, for 
small debts, and the rates of interest borne by the 
Government securities, in which the funds of the tes- 
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tator had been invested, since they came into the hands 
Palmer ; and the Accountant-General was ordered to 
pay, and allow interest on the bequests to Calcutta and 
Lyons accordingly ; and the Master was ordered to in¬ 


quire and set apart, a certain sum for the payment of 
the testator’s annual and monthly pensions, and 4,000 
rupees for Boulone and Sally’s tombs, as directed by 
the 30th article of the Will ; and to inquire what sums 
had been already expended, and what would be suf¬ 
ficient for the keeping up the establishment at Con- 


stantia 

tutor’s, 


House, and provide for the repairs of the tes- 
Sally’s and Boulone’s tombs ; and that such 


sums should be set apart, together with that necessary 
for the payment of the pensions in the first instance. 
The Master was also to ascertain, whether the foun¬ 
dation and establishment of the College, by the 33rd 
clause of (he Will directed, to be attached to the foun¬ 


dation of the house, and (he bequest of 4,000 sicca 


1836. 

« 

Mayor of 
I.yons 

v. 

East India 
Company. 


rupees per annum, for the liberation of prisoners for 
debt at Lucknow, could, with reference to the intentions 
of the testator, and the sanction and disposition of the 
Government at Lucknow, be carried into effect, and 
in what manner ; and if it could, he was to allow 
interest 011 1,00,000 sicca rupees, bequeathed for the 
establishment of the College, from the 30th September 
1801 ; and he was to inquire the amount of the prin¬ 
cipal which would produce 4,000 rupees annually, in 
(he same way as for the sum bequeathed for the prison¬ 
ers at Lyons ; and to inquire what sums of money had 
been paid to, or received by, Louis Martin, or by any 
person on his behalf, or his representatives, and how 
the same and every part thereof, had been applied and 
disposed of ; and also to inquire who were the five 
poorest relations and nearest of kin of the testator, and 
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to set apart 20,000 rupees with interest for them, ac¬ 
cording to the 20th article of the Will ; and he was to 
inquire whether the Will was duly executed and attested 
according to the Statute of Frauds, so as to pass real 
esi ates at Calcutta ; and it declared the proceeds cf a 
house mortgaged to the testator, and sold since his 
death, to be personal estate ; and it declared that the 
real estate of the testator, situate in Calcutta, was of 
the nature of freehold estate, and that the heir-at-law 
of the testator, according to the law of England, was 
entitled thereto, and to the rents and profits thereof, 
if the Will was not duly executed ; and the Master was 
to inquire who Avas the testator’s heir-at-laAv and next 
of kin, according to the English and Mahomedan laws, 
and Avhat was the domicile of the testator in his life¬ 
time, and at the time of his death ; and Avhether by 
the law's and usages obtained at Lucknow, the inheritance 
and succession of deceased persons, being European 
Christians, w r ere regulated by the Mahomedan law, or 
by the laAV of the place or country of the birth, or by 
what other law r or usage ; and the Master Avas to report 
Avhether there Avould be any residue of the testator’s 
estate, and directions Avere given for taxing the costs 
of all parties. 


In October 1828 the Master made a separate report 
as to the payment of the pensions, to the different lega¬ 
tees then living. On the 3rd February 1830, the Master 
made his general report, by Avhich, after stating the 
rate of interest in the Government securities, during 
the periods he Avas directed by the decree, he found 
that 3,11,300 sicca rupees Avere sufficient for the pay¬ 
ment of the legatees and annuitants then living ; that 
the bequest of the sum of 4,000 sicca rupees for the 
liberation of the prisoners at Lucknow could not be car- 
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ried into effect ; that the Will was signed, sealed, and 
delivered as his Will by the testator in the presence 
of three witnesses; that the annexed pedigree showed 
that Marie Desgranges Martin, Christo phe Durand 
Fleune Martin, Charles Cavier, Marie Martin, and 
Catherine Charlotte Martin, were the next of kin and 
personal representatives by the law of England of the 
testator, and that by the Mahomedan law, (which makes 
no distinction between heirs and next of kin,) the 
property of the testator would be divided as therein 
mentioned; that at the time of his death the testator 
was domiciled at Lucknow; that sicca rupees 68,698 
would be a proper sum for repairing the establishment 
at Constants House, and that sicca rupees 2,01 000 
would be sufficient for keeping up the establishment, and 
providing tor the repairs of the buildings and tombs 

ie ; e; and that tllGre was not before him sufficient 
evidence to decide, whether the foundation and estab- 

ishmenl ot the College, directed to be attached to the 

establishment at Constants House, could, with refe- 

Gover T . dl8po8 ^ tion or sa ^ tio » of the Lucknow 
Government, be carried into effect; but as no further 

evidence was likely to be obtained, he attached to his 
lepoit the evidence relating thereto. 

The evidence annexed to this report, consisted of a 

onespondence between the officers of Government 

and he Master, and the copies of two letters from the 

esident at Lucknow to Government, the first of which 
was as follows :— 

“ T ° E , S< k Seen!tar y «o the Government, in 

the Political Department, Fort William. 

‘ ‘ Sib, 


i 6 


l have the 1,onoi,r to acknowledge year letter 


of 
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the 28th ultimo, with its enclosure, directing me to 
report if any correspondence had taken place sub¬ 
sequent to the 4th April 1818, relative to certain be¬ 
quests of the late General Martin . 


“I beg you will inform his Excellency the Eight 
Honourable the Vice-President in Council, that I do 
not find in the records, any correspondence on these 
subjects, subsequent to that date; but I have reason 
to believe my predecessors had, and I myself have had, 
frequent conversations with his Majesty relative to 
these bequests, and a disinclination has ever been 
evinced to allowing them to be carried into effect, 
arising principally from that feeling so general among 
the native powers of India, that it would derogate from 
their dignity, and be a reflection on their liberality and 
on their power, to allow even an individual in their 
own dominions, much less a subject of a foreign State, 
to found institutions which, in their opinion, are the 
exclusive privilege and right, of rulers. 


“ To the objections thus raised are to be attributed 
the hitherto silence regarding General Martin’s most 
charitable and liberal purposes; and I am not yet 
prepared to hold out expectations that the King of Oude 
will consent to carry the intentions into effect; but I 
shall endeavour to impress on his mind, that his dignity 
and liberality cannot be injured by his sanctioning that 
which will so benefit the rising generation, and the 
present poor; and as that without his sanction, and 
indeed warm assistance, General Martin’s Will cannot 
be fulfilled, whatever praise and respect may be given 
to the charitable founder, will, in much greater degree, 
be reflected on his Majesty, who, after the lapse of so 
long a period, and notwithstanding the many prejudices 
against the measure, has, from his own innate philan- 
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thropic feeling, effected the so-much-wished-for ob¬ 
jects. 


“ I have, &c. 

(Signed) “ M. Ricketts, Resident. 

“ Lucknow Residency, 19 th May 1827.” 

The second letter from the same party to Mr. Sterling 
was in these terms :— 


i i 


Sir 


I have now the honour to acknowledge the receipt 

Of your letter of the 30th May last, enclosing copy of 

a letter from the Master of the Supreme Court, and to 

forward a copy and translation of a letter just received 

from the King of Oude, after several personal and 

written applications on the subject to him, relative to 

the charities proposed to be established within his 

Majesty’s dominions, under the will of the late General 

Martin. The King of Oude is far from being anxious 

tor the establishment of these charities, and declines 

a together to receive the sum proposed for the liberation 

of debtors, under the plea, that those in confinement 

are principally for the crime of theft and murder; but 

is Majesty makes no objection to the establishment 

of the College within the precincts of Constants House 

though he holds out no expectation of encouraging this’ 

so charitable and beneficial an institution by his coun- 
tenance and support. 


(Signed) 


‘ ‘ I have, &c. 


“ Lucknow Residency, 4 Sep. 1828.” 


“ Ricketts, Resident 


The enclosed letter of the Kino- nf i , 

21st Suffer 1244. H. (3 September 1828) to the Iddress o 
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M. Ricketts, Esq., Resident at Lucknow, and was as 
follows :— 

“ I have received vour letter of the 23 Zeehijjah 1243 
Hijee (7th July 1828), and official note of the 13th 
Suffer 1244. H. (26th August ), on the subject of carrying 
into effect the charities of the late General Martin, and 
establishing a college agreeably to his Will, and in con¬ 
formity to the instructions of tlie Honourable the 
Governor-General in Council. 

“ The case is, that the prisoners at Lucknoiv are in 
most instances-confined for theft and murder, and con¬ 
sequently their release is impracticable; but I have no 
objection to allow the establishment of a college within 
the precincts of Constantia House.” 

Two exceptions were taken to this report on behalf 
of the appellant, the Mayor of Lyons :—First, that the 
Master had found the testator domiciled in Lucknow, 
whereas, as a military officer continuing in the service 
of the East India Company, he had acquired and re¬ 
tained the domicile of a British subject; and secondly, 
because he had not found whether the intentions of the 
testator as to the College at Lucknow, could be carried 
into effect. 

On the 1st March 3830, these exceptions were al¬ 
lowed, and on the 19th July 1830, the Master made his 
amended report, by which, amongst other things, he 
found that the sum of 2,68,500 rupees would be sufficient 
to be appropriated for the payment ot the superintendent 
and other persons, directed by the testator to be employ¬ 
ed about Constantia House; that he had been unable to 
ascertain what had been received by Louis Martin, but 
that, by the admission of the parties, legacies had been 
paid by him of which a list was annexed, amounting to 
1,85,000 rupees, or about £23,125; that there was no 
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evuleuc, adduced, by which he could report who wore . 836 , 

he five poorest relations of the testator, or who was M.'^Toe 
ins heir-at-law, or his heir-at-law by the English law; Lv ° NS 
and with reference to the domicile of the testator hp EASTlNDIA 
reported that he was a Frenchman by birth, anthe Llso 
reported at considerable length the circumstances of his 
entering the military service of the East India Company 
and Nabob of Oude, and of his residing at Luclcnoiv. 

And he further reported that the legacies and chari- 
able bequests, except the one to Pierre Martin, which 
had lapsed, had been paid, and that there was then, in 

the hands ot the Accountant-General, to the credit of 
the cause, s.cca rupees 17,51,153. 11. 10., from which 

for ZHu' mmS Sl '\ ° U ‘ detail - <» appropriated 
' ,l ° " P th0 establishment and college at 

Constantia House, for the lihomtimi ^ 

for other purposes, in obedience to the tL"ato“” Wm 

3 T 797 r'lo’ T'° ''°" M '“ mai " * resid "" ot rupees’ 

3,48,i). 10 . ; but if the Court should he of „ni 

Z'tel'V :r"‘ ed ' ** “ 10 ■»“ «*, 

uec tnTa > tJie further sum of 9 .ion ^ 

Ci P ulL“te St sum d f UCt ° d fr ° m thiS SUm ’ SO ’ «« to lea've 
ultimate sum ot rupees 1,00,397. 9. 10. 

ea^tmtVfThe" I83 °’ " K *""* “"“'Mated 

they were arguj „„ 

The Court teok ,1 2 con^rT ^ 

" delivered on the 7th February 1831 T "' U ° h 

...ties of this decree were afterw r Is 1 * °' 

the Registrar of the Supreme Co r T ° U * * 

-hearing were'^rel “ed Ti/^ Z * 

Mayor of Ly ans, and the ither by the T ' 8 "*' ' he 
next of kin of the testator. ' Ppe " ants > ‘he 
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The three consolidated causes were accordingly re¬ 
heard, together with the cross cause of Palmer v. Mar¬ 
tin, which was heard on bill and answers, on the 8th 
and several following days in July 1831. No judg¬ 
ment was then pronounced, but the causes were, on the 
25th July, ordered to stand over, and a reference was 
directed to the Master, to inquire whether the Gover¬ 
nor-General in Council, had the means of giving effect 
to the charitable intention, and directions in the said 
Will mentioned, respecting the testator’s tomb, and 
Constantia House, in case the Court should decree 
the funds which might be applicable under the Will, 
to be placed at the disposal of the Governor-Gene¬ 
ral in Council, or any person or persons, duly autho¬ 
rized, and appointed by the Governor-General in Coun¬ 
cil, to receive the same; and whether the Governor- 
General in Council was willing, and would consent to 
receive and appoint any person, or persons in Calcutta, 
to receive the funds or the interest arising thereon for 
the purposes aforesaid. 

On the 5th November 1831, the Master made his 
report, by which he found that the Governor-General 
was willing to receive and apply such sums, as the 
Court might decide, to he applicable to the Lucknow 
bequest of General Claude Martin-, and he annexed a 
copy of the correspondence between the attorney to 
the East India Company and the secretary to the Go¬ 
vernment, to his report, and which was as follows : 


“To G. Swinton Esq., Chief Secretary to Govern¬ 
ment, Political Department. 


“ Sib, 

“The Supreme Court having expressed a wish, to 
mow whether the Government would lend its aid to 
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carry into effect, certain provisions of the Will of the 
late General Claude Martin, I beg to state for the in¬ 
formation, that the Honourable the Vice-President in 
Council, that the Will contains the accompanying clause 
relative to the Luckaparah or Const ant ia House at 
Lucknow. In consequence of the reference made by the 
Judges to the Advocate-General, I am requested by 
him to ascertain for their information, whether the 
Government will afford its aid, to carry the objects of 
the enclosed clause of the Will into effect, particularly 
as it regards the establishment of a college therein 
mentioned, and the disbursement of the funds, which 
may be appropriated for keeping up the establishment 
if any such be formed. Owing to Luckaparah or Con- 
stantia House being out of the British territories the 
Supreme Court is unable to exercise any control or su¬ 
perintendence over any such establishment there as is 
mentioned in the General Martin’s will, and is’there¬ 
fore desirous, before making any decree, relative to the 
keeping up of the house, or the formation or other¬ 
wise of such a college, to know whether the Govern¬ 
ment will afford any aid upon the subject. 

“ I am, &c. 

“ R. Molloy, 

4 'Officiating Attorney to 

44 Fort William, “the Honourable Company s 

4 4 30tli November 1830 . r> 


“To R. Malloy, Esq., Acting Attorney to the Honour 

able Company. 

‘ ‘ Sir, 

“ I am directed by the Honourable the ViceJW 

den m Counci, to transmit to you „ copy of the reply 
has been received from the Secretary in attend- 
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ance on the Governor-General, to the reference on the 
subject of your letter to my address, of the 30tli No¬ 
vember last. 


“ Council Chamber, 

“7th January 1831.” 


“ I have, &c. 

“ George Swinton, 

“ Chief Seerotary to Government. 


“To G. Swinton, Esq., Chief Secretary to Government, 

Fort William. 


“ Sin, 

“ I am directed to acknowledge the receipt of your 
letter dated the 3rd instant, and in reply, to state that 
the Governor-General has no hesitation, in authorizing 
an assurance to be conveyed to the Supreme Court, 
that the services of the British officers at Lucknow, will 
always be available, to superintend any public establish¬ 
ment which the Court may adjudge to be required, for 
the execution of the Will of the late General Claude 
Martin, and to control the appropriation ot any funds, 
or allowances which may be assigned by the Court 

for that'purpose. 


‘ ‘ I have, &c 

“ H. T. Piunsep, 

* Secretary to the Government. 

“ General Camp, 
i( Arnwood, Bundlecund, 

“ December 28th lSSO.” 

“To G. Swinton, Esq., Chief Secretary to Government. 

“ Sir, 

“ I beg to acknowledge the receipt of your letter of 
the 7th January last, with its enclosure, being a copy 
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of a letter from the secretary to the Governor-General, 
m which it is stated, that the Governor-General has 

no hesitation in authorizing an assurance to be con- 

« e 'T d , t0 i he Supi ' emC Court ’ that the services of the 
British officers at Lucknow, will always be available to 

superintend any public establishment, which the Court 

may judge to be required, for the execution of the Will 

oi the late General Claude Martin, and to control the 

appropriation ot any funds or allowances, which may 

t "TT y " l0 0omt Purpose. Tliis hal 

he T 1 by ,he Advocate-Oeneral to 

Judges ot (1 .0 Supreme Court, wlio have proposed 
CW is ineomiretent, and ££ 

ZJl n r beques(8t ” ‘•'“Hl.blc establish. 

tayond the jurisdiction of this Court, and not form! 
h poit ot Hie Presidency of Fort William, in 

f euga [ ! 1,1,1 ,ht " th « Cover,lor-General of Fort Wit 

T\ I" 8 I" ,llt ' means, and is able to give 

eet to the same, and hath signified to the Court 
tl.ro,,gh the Advocate-General of the East India Com’ 
puny, that the said Governor-General in Council i, 

" S ’ ,llat Purpose to receive and apply such 
■sums as the Court may decide to he lawfully applies 

do tor those purposes. The Chief Justice called on 

the Advocate-General to state, whether this was the 

proper cons,ruction to put upon the passage I have 

e.led, iron, the letter of the secretary of the Governor- 

General to a question of this kind; the Advocate-Ge 
.era did no, teel himself at liberty to gi vo , mj . answel . 

>ut by a reference to the words of the letter itself- 
which he though, sufficiently explicit. The Chief 

Justice, however, requested him obtain the opinion 
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of Government on the subject, and to ascertain whe- 
ther the meaning conveyed in the words of the pro¬ 
posed decree is that which the Governor-General in¬ 
tended to convey in the letter; at his request, there¬ 
fore, I communicate this question to you; and you 
will oblige him by submitting it to the consideration 
of the Government; he begs me to express the un¬ 
willingness he feels at giving this trouble; but on a 
subject so much out of his own province, and so en¬ 
tirely of a political nature, he feels it would be im¬ 
proper in him to take any step except under the di¬ 
rection of Government. 


“ I have, &c. 

“ R. Molloy, 

“ Officiating Attorney to 
“ the Honourable Company. 

“ Fort William, 

“ 18th June 1831. M 



“To R. Molloy, Esq., Acting Attorney to the Honour¬ 
able Company. 

% 

“ Sir, 

“I am directed to acknowledge the receipt of your 
letter of the 18th instant, and to acquaint you in reply, 
that a reference on the subject of it will be made to the 
Right Honourable the Governor-General, and the 
result be communicated to you, for the information of 
the Advocate-General. 

44 I have the honour to be, &c. 

“ GeOrge Swintont, 

“ Chief Secretary to Government. 

< ‘ Council Chamber, 

“22nd July 1831.” 
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“With reference to my letter of the 22nd July last E * S1 
1 fW'rnn+aA _ J asr ’ Company. 


v — ****■' u my last, 

I am directed to inform you, that an answer has been 
received from the Eight Honourable the Governor. 
Genera!, to the reference made to him, on the subject 
ot he construction, to be put on the terms of Mr Se- 
cretary / rmsep’s letter of the 28th December 1880- 

wo in f ShlP S ° bse, ' vod reply, that although he 
would have preferred, (hat the Supreme Court should 

have declared, what particular establishment and ii, 

duty „Tthe°G bC m “ intaine<J a ‘ Luckn ° w > «• that the 

«J.u «:'\ o ^ h ? <° 

cerning tJiem still if ih r T . Hn< * decree con " 

entire matter,’as affects hi L»''/ “1"’ *° ' e “ Ve the 

tal Claude Martin to the etc™ ?T. tS of «•»«- 
sees no objection to the transfer'ITth'’ l"* lortlshl P 

agent of the Governor-General at that 1L nil’ T “ ,0 

decree, that tl, " of proposed 

apply such sums, I^eTTe ^ 

plxcable to such purposes. be ap ' 

“ I have the honour, &c. 

George Swinton. 

“ Chief Secretary to Government. 

-rsr assrr- »■— 

~~ zzi. xsr n «■ 

^at the Court found in the 

1-29 


“ Port William, 

“2nd September 1831." 
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testator General Martin, was at the time of his death 
an alien, who had acquired an English domicile, during 
his service under the United Company, and the Bri¬ 
tish Company in India, which domicile he retained at 
the time of his death. In the third article it found, 
that the testator at the time of his death had no rela¬ 
tions by the whole blood, nor any heir-at-law, accord¬ 
ing to the English law. In the fourth article it found, 
the different persons who were his next of kin, accord¬ 
ing to the law of England. 

In the fifth article the Court declared, that the Will 
was duly executed in the presence of three credible 
witnesses, in such manner as would be sufficient, ac¬ 
cording to the English law, to pass real estates; but 
that the testator having been by birth a subject of the 
King of France, and at the time of his death an alien, 
his lands and houses at Calcutta (except his interest in 
the Clfiand Paul Ghaut House, which was held by him 
in mortgage, and which had been declared to be per¬ 
sonal estate, by the decree of the 2nd December 1822) 
did not pass by his Will; but that there were not 
proper parties to the suits, nor sufficient evidence 
before the Court, as to the lands or houses, or other 
immoveable property situate beyond the boundaries of 
Calcutta, but in places which at the time of the death 
of the testator were within the Presidency of Fort Wil¬ 
liam, or some of the provinces subject to or forming 
part of the Presidency, to enable the Court to deter¬ 
mine whether the same could or did pass by the Will; 
and as the Attorney-General was not resident within 

the jurisdiction of the Court, there was no party to 
the suit who had made any claim to the lands and 
houses, or other real or immoveable property; and 
on the part of the Crown it directed the Receiver to 


1 



213 


ON APPEALS PROM THE EAST INDIES. 

receive the rents and profits, of the said immoveabl, 
property, both within Calcutta as out of it, in the Pie 

“tdToflt,'T Wmam ’ and *° Pay the “<» «>< 

landb ot the Accountant-General of the Court. 

The decree then proceeded in the sixth article to 
JT directions, that the amount of the rents and pr^ts 

such immoveable estate, together with the accumu- 

to abide any claim which 

hchal, of ,„e Crown, and tij the and prT 

should be carried to the same account. P Perty ’ 

In the seventh article the i i 

iotent and meaning the testa or w." thai t‘h 
ment of his debts and legacies should fi, , P “ y ‘ 

and a ^mcien, sum set 

and mainta^nino- 01 of ^ GIIS1 ° 11S ’ and foi ‘ the completing 
-«t„,i„„s, and” estabM.m Zl ttewS’ “ le 

established, Id matatlfd 

all salaries, wages and allowances ii thlVT™” 4 °‘ 
for supervisors servant* 7 th Wl11 Provided 

Ployed in and aboTthVh PerS ° nS t0 be ^ 

establishments, or any of them • lnstltutions > and 

such payments and provisions ’ if*'/if makill S 
that the sum remaining would 1 sllou ld be found, 

Pees, the whole of such surnl t<3n laCS of ru ' 

tbree equal portions, whicl^should^ be ^ 

applied, to the ZtTZrtu ^ ^ 

oir- ers ss 

-ade applicable by the £ 
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Will ; and if it should be found that the sum so re¬ 
maining as aforesaid, after making all such payments 
and provisions as should be less than ten lacs, then the 
whole should be divided, and applied in the same way 
and for the same purposes, as it had been slated it was 
the intention of the testator in the aforementioned 


cases, that the surplus, if it should at first exceed ten 
lacs, should be divided and applied. 

In the eighth article the Court declared, that the 
legacy to Pierre Martin had lapsed; that all other 
legacies, except the pensions, salaries and allowances, 
had been paid and satisfied; and that 1,50,000 sicca 
rupees, bequeathed by the twenty-third article of the 
Will for the poor of Calcutta, Luclcnow, and Chunder- 
nagore, and a further sum to provide for the payment 
annually of the 5,000 and 1,000 sicca rupees directed 
by the twenty-eighth article of the Will to be paid for 
the release of prisoners for debt at Calcutta, had 
been paid by John Palmer, under an order of the 
Court, into the hands of the Accountant-General of the 
Court, in a cause in which Ralph Uvedale, Esq., the 
clerk of the Crown, at the relation of Thomas Chris¬ 
tenson, was the informant, and John Palmer and 
others, defendants. 


In the ninth article the Court declared that sicca 
rupees 3,12,090. 7. 8. had been set aside, for the pay¬ 
ment of pensions at Lucknow. 


In the tenth article it declared, that a fund had been 
set apart for a charitable institution at Calcutta, which, 
on the 31st December 1830, amounted, with the accu¬ 
mulations, but after deducting the purchase-money 
of certain lands for the purpose, to sicca rupees 


8,82,856. 1. 7. 

In the eleventh article it declared, that 2,50,000 
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f CGa rupee8 ’ be< I«eathed for a charitable institution at <«36. 

mcm T intereat «». •>* . 

talent t,. satisfy the bequest of 4,000 sicca rupees, to 7 s 

be paid annually for the liberation of prisoners there r AST ,NIJlA 
bad been fully paid and satisfied. *' C ° MPANV ' 


In the twelfth article the Court declared, that large 
sums had been retained by the executors residing at 

the tomb bVr 6 Pm ' P0S0 ° f bdng ****** making 
-cted by’the th^lo^ 

the'foion i h % Court «•»» 

stances of the „T Lucknow, and the cimim- 

, if 'Tf e ,tat *■* 

4,000 directed Z‘ , "* ■»«"“» <* sicca rupees 

of prisoners it /, 7 •" , " llla,1 >' liberation 

the wm ,7„d hi Ti "■* article of 

and that tile Court iris '" i,U ' St "“ s consequently void, 

unable by itself to rive „ nSe( } Uently ’ ^competent and 
charitable establishments i„°d ° ' ■? °"' er beq " es,s ,or 

"’hieb is a place beyond’ , M! at Lucknow, 

of the Court, and not f„ “ ° f » he J“ ri ^cfion 

dency of Fort William “P part of the Presi- 

nor-General in Council of For ’wlm ° ‘ ‘ he Gov,i1 '- 

** and was able f„*ivT ZZ, ^ 

and that the same ouohf . . 1 to the sa me, 

that it appeared by the report ofT}!^^ 0 and 

madc * ^ czfix rr a d n 

Z 1 ' r 7 rt is ** «>« «h day of NoaLter mi 
that the Governor-General in Council was wilW in ’ 

ceive and apply such sums as this Court uf! ^ 
to be lawfully applicable for those purposes * a dT^ 
as-mucli as the testator, Claude Martin • t ^ f ° r ' 
thirty-third article of his said Will ’had^c 7 ^ 

naa expressed 
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his desire and intention, that in case it should be neces¬ 
sary, the protection and assistance of the Government 
should be obtained, for the purpose of giving effect to 
the said last-mentioned bequests and testamentary dis¬ 
positions, the Court did further agree and declare, 
that if the whole sum of sicca rupees 2,00,000. be¬ 
queathed in the thirty-third article of the Will of the 
testator, Claude Martin, for the furnishing the house 
of Constantia, had not been expended and applied for 
that purpose, whatever might remain thereof, ought to 
be set apart from the funds then standing to the gene¬ 
ral credit of these causes, and applied as a building and 
repairing fund for the house and establishment at Con¬ 


stantia, and ought for that purpose to be paid to the 
Governor-General in Council, or some other person 
duly nominated and appointed by the Governor-Ge¬ 
neral in Council, to receive the same; and that out of 
the same funds, standing to the general credit of these 
causes, a further sum of sicca rupees 1,00,000 for the 
support of a college and school at Lucknow, bequeathed 
in the thirty-third article of the Will, together with 
accumulations of interest on the same, from the death 
of the testator, until the setting apart of the same, 
ought also to be set apart, and the interest thereof 
from time to time, as the same shall accrue and be 
received, ought to be paid to the Governor-General in 
Council, or to some person whom the Governor-Ge¬ 
neral in Council for the time being shall duly nomi¬ 


nate and appoint to receive the same, in order that 
the same may be applied to the purposes in the thirty- 
third article of the Will mentioned; and that out of 


the fund standing to the general credit of these causes, 
the further sum of three lacs of rupees ought to be set 


apart, and the interest thereof paid to the Governor 
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“ 111 CouneiI > or to swell person or persons as ' 836 . 

e Governor-General in Council shall nominate and m^Tof 

appoint, in order that there may always be allowed Lv ° NS 

and paid the salaries and allowances for supervisors, E compTn? 
servants, and other attendants and persons to be em- 
P o^ ed in and about the tomb, buildings, and establish¬ 
ments at Constantia in the Will mentioned (which the 
decree then recapitulated), amounting in the whole to 

p 1 ® SU ™ annually of sicca rupees 12,228 ; and the 
Court then proceeded to direct the payment of any sum 

of money which had been expended in the necessary 

; .and superintendence of the establishment at Con¬ 
stants, under the directions or authority of the Master 

01 Accountant-General of the Court. 

M-fster f0m ' teen11 ; article - ™as referred to the 
aster to inquire, what part of the funds in the cause 

had arisen trom the rents, profits, or interest thereon 

c p e ti r; h r ses situate * cai ^ ^ r 

wbTf l! h ° USe Chand Paul Ghattt,) and also 

beyondThT’ ° F 0th<?r FeaI immove able property 

side , y ol7o r r t 7m ia ° alCUt>a ' b “‘ «“ P - 

-, ^r T i e z °;■ rj zrzzzrs 

USegee '" ve Pnni,ed ’ »" d "»"• Prevail in the .“aid p " 

Vinces beyond the boundaries of Calcutta, as to Die 

8 it and power of European aliens to devise or be 

quealh 1 by will any lands, houses, or other real im 

rt;r; f ; hich they may be ~ " 

fnithe. inquiries as to whether any such immoveable 
Per y a d been sold, and what part of it the R e 

ceive,■-General of the Court was in "possession of, and 
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. 1 g 3 6 v the amount of the rents and profits received, and the 
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mayor of proceeds of the sales. 
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east India the fifteenth article, the Master was directed to 

company, inquire whether the sums paid to the Accountant- 

General in the case of Uvedale v. Palmer, were sufficient 
to provide for the charitable bequests and purposes, 
for which they were directed to be set apart, and paid, 
or what further sum might be required, to be retained, 
and set apart for that purpose. 

By the sixteenth article the Master was directed to 
inquire, what pensioners of the said testator’s were 
then living, and whether any part of the 3,11,300 
sicca rupees as had been set apart for the payment 
of such pensions might be transferred back to the 
funds standing to the general credit of the cause ; and 
to state some plan by which the payments might be 
conducted, so as to prevent all frauds, and provide 
for a gradual transfer back of the whole to the ge¬ 
neral credit of the causes as the pensioners should 
die. 

By the seventeenth article the Master was directed, 
to inquire whether the whole 2,00,000 sicca rupees 
allowed by the thirty-third article of the Will, had 
been applied to that purpose, and what sum would be 
sufficient to satisfy the bequest of sicca rupees 1,00,000 
for the establishment at Lucknow, in the thirty-third 
article of the Will mentioned, together with the accu¬ 
mulations of interest thereon from the testator’s death; 
and also to inquire whether any sums were due to per¬ 
sons employed about the said establishment. 

By the eighteenth article the Master was directed, to 
inquire and report, what surplus remained out of the 
funds standing in the general credit of the cause, after 
making provisions for all the payments, reservations, 
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and appropriations to separate accounts, ot „ er 

' “ Wld "’*"«» b y *W» ordered and directed. «™., 

J ' e "" e ‘? en,h article contained the usual direr- *S" 
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A'nohis wife, and Francois Martin ^ ^ 
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Jy Jt w as agreed, that as well it ° ^ ° tller ’ where- 
Lyons > as the next of kin of th "I 1 ™ 8 that the city of 
lately decreed entitled to *1 * • GStator ’ mi 8' h t be ulti- 
personal estate of the testator 81 ”) 8 the real aild 

mon fund, and that after raising i f ° rm ° ne cora - 
tbe Mayor of Lyons the sum the^ thereout 

wards defraying the charges Z t to- 

ting- from the legacies given CtW ^ remit ' 

" ty ’ aild already received from /Jr* T &t ° f the 
and 80 created, should be divided W ^ C ° mmou 
whereof four-fifths should be taken by th Parts ’ 
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i 836- the right in which they contracted, comprised all sums 
mayor of whatsoever, which should constitute the residue of the 

LYONS 

v- succession of Major-General Claude Martin, as well 

East Tndia 

company, any residue less or greater than £100,000 sterling, and 

likewise the £100,000 sterling itself, or the ten lacs of 
rupees mentioned in the 33rd article of the will, in 
such manner that the division of the residue should he 


made in the proportion before mentioned, whether that 
residue be decreed in the whole or in part to the next 
of kin, or Avhether in the whole or in part to the city of 
Lyons, and the establishments in the same class with it; 
or whether it should he in an equal or unequal portion 
to the next of kin, to the city, and to the other esta¬ 
blishments ; and it was declared that the agreement 

should onlv be executory, until it should have obtained 

* ► / 

the approbation of the Municipal Council of the city 
of Lyons , of the Prefect, and the sanction of the King 
of France, which was afterwards expressed by a royal 
ordinance of the late King Charles X. 


In consequence of the above agreement and ordi¬ 
nance, the appellants presented a petition to His Ma¬ 
jesty in Council, praying that the two appeals might 
be consolidated and heard together, and that one case 
might be delivered in jointly by the appellants ; which, 
upon the consent of the Attorney-General (who claimed 
an interest for the Crown), and the counsel for the East 
India Company, was directed. 

The appellants submitted by their petition of appeal, 
that the decree or decretal order of the 25th July 1831, 
and the order of the 29th November 1831, confirming 
the report of the 5th November 1831, and also the 
decree of the 23rd February 1832, were erroneous, and 
ought to be reversed or altered, for the following 

amongst other reasons :— 
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Because the decree of the Supreme Court of 2nd 
ICCWlfoc t . 1829. /-l^^ 1 ji 1 1 i , 
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December 899 V 7 ‘ ° l,preme Coiirt of 2nd ** 
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Because the third declaration 

decree of 23rd February 1832 in the 

time of his death had no relations of Ih^hT ^ ^ 
or any heir-at-law, according to the En 7 * bl °° d ’ 
founded on any evidence taken i„ ,hf f ’ ' VaS not 
contrary to the fact, the testator havinvTtT’ /”» * 
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only son of the eldest brother of the whole blood to the 
testator’s father, and the heir of the testator by the 
English law. 

Because the true construction of the testator’s Will 
as to the bequests contained therein, relating to the es¬ 
tablishment of the college for charitable purposes at 
Lucknoiv, is, that such charitable bequests have failed, 
for the reasons stated in the decree of 23rd February 


1832, viz. :—“that the form of government at Lucknow, 
and the circumstances of that country, make it impos¬ 
sible that any effect should be given to the bequest for 
liberation of prisoners at Lucknow ; and that the Su¬ 
preme Court is incompetent and unable by itself, to give 
effect to the other bequests for charitable establishments 
and institutions at Lucknow, which is a place beyond 
the limits of the jurisdiction of the Court, and not 
forming any part of the Presidency of Fort William in 
Bengal-,” and the Supreme Court had not power to 
direct the payment of any funds, for the purposes of 
the Lucknow College, to the Governor-General in 
Council ; but that upon the same charities not being 
capable of being carried into execution from any cause 
whatever, the right of the next of kin and heir or heirs 
respectively of the testator thereupon accrued to the 
sums and property given for such purposes, as being 
undisposed of by the testator’s Will. 


Because the true construction of the testator’s Will, 


as to the disposition of the residue, is, that if after pay¬ 
ment of his debts and legacies, the residue (including 
in such residue as well the real as the personal estate) 
exceed £100,000 sterling, or about ten lacs of sicca 
rupees, the sum of ten lacs is to be applied as to one- 
third thereof, in increase of the charitable institutions 
directed by the Will to be established at Lyons, and 
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one other third, in increase of the charitable institutions, 
directed by the Will to be established at Calcutta, and 
as to the remaining one-third thereof, given by the 
Will, for increasing the charitable institutions at Luck¬ 
now, the bequest thereof has failed ; and that such part 
of the last-mentioned one-third, as consists of, or has 
arisen from, the personal estate, is distributed among 
the next of kin of the testator ; and such part thereof 
as has arisen from the real estate, amongst the heir or 
heirs of the testator, according to the laws of the 
country, where such real estate is situate ; and also, 
that any residue there may be, of the testator’s real 
and personal estates, not amounting to, or any there 
may be exceeding, the said sum of ten lacs oi‘ sicca 
rupees, is by the Will undisposed of, and ought in the 
like manner, as to such part thereof as consists of per¬ 
sonalty, to be distributed amongst the testator’s next of 
km ; and as to such part thereof as consists of real 
estate, among the heir or heirs of the testator, accord¬ 
ing to the law of the country, where such real estate 
is situate. 

Because the reference to the Master, by the order 
made on the re-liearing of the causes on the 25th July 
831, and the Master’s report of the 5th November 
1831, made m pursuance of the same order, was alto¬ 
gether an irregular proceeding ; and that the same 
leport, ought not to have been acted on by the Su 
preme Court, having been made, not only against law 
because the Supreme Court has no power to direct 
payment of any part of the testator’s funds to the Go 
vernor General in Council, but also without evidence 
duly taken ; and moreover, directly against the finding 
in the Master s amended report, of 19th July 1830 
made in pursuance of the decree of 2nd December 1822’ 
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(and which report was duly confirmed,) in which report 
it is found, that the establishment of the college at 
Constantia, and the bequest of 4000 sicca rupees per 
annum for the liberation of debtors at Lucknow, could 
not, with reference to the intention of the testator, and 
the sanction and disposition of the government at 
Lucknow, be carried into effect ; such amended report 
having been made, in pursuance of an order of 1st 
March 1830, allowing exceptions to the former report 
of the Master, of 3rd February 1830, finding that he 
had not before him sufficient evidence, to decide the 
point. 


Because the sum of three lacs of sicca rupees, di¬ 
rected by the decree of 23rd February 1830, to be set 
apart for payment of the 12,228 sicca rupees per annum, 
for salaries to attendants employed about the tomb, 
buildings, and establishment at Constantia, is, even 
supposing the college capable of being established, an 
excessive sum, as it would yield, at 5 per cent, (the 
present rate of interest of the Indian government secu¬ 
rities), 15,000 sicca rupees per annum. 

Because it is stated in the decree of the 23rd Feb¬ 
ruary 1832, that all the legacies given by the Will, 
save the annuities and pensions, have been fully paid 
and satisfied ; the legacies given by the testator’s Will, 
for the benefit of the poor of Calcutta, Chandernagore, 
and Lucknow, and for the relief of prisoners for debt, at 
Calcutta, having been, before 1822, paid by John Palmer, 
one of the executors of the testator’s Will, into the 
hands of the Accountant-General of the Supreme 
Court, in the cause or information of Ralph Uvedale, 
Clerk of the Crown, at the relation of Thomas Chris¬ 
tenson against John Palmer and others ; and therefore, 
the subsequent inquiry, directed in the same decree, 
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whether the sums so paid were sufficient, and what , l836 -„ 
further sum might be required, is contradictory, and M *' y °* ° F 
ought not to have been directed, and more especially v. 

. . .. ... East India 

as no similar direction, is made by the decree, with company. 
respect to the legacies given for charitable purposes at 
Lyons . 

Because the decree of 23rd February 1832, does not 
declare that the sum of sicca rupees 3,12,090. 7. 8., 
directed to be set apart to the credit of a separate ac¬ 
count, in the books of the Accountant-General, for 
payment of the annuities and pensions, belongs, on the 
death of the annuitants and pensioners, to the next of 
kin of the testator, the same not being disposed of by 
the testator’s Will. 

Because, inquiries being directed by the decree of 
23rd February 1832, as to what real or immoveable 
property the testator held at his death, situate beyond 
the boundaries of Calcutta, but within the Presidency 
of Fort William, or the provinces subject to, or forming 
part ot, the Presidency, and also as to the tenure thereof, 
and the testator’s interest therein, and his power to 
dispose thereof by his Will ; and respecting the rents 
thereof, and the accumulations of the same ; an inquiry 
ought also to have been directed, as to who is, or are 
entitled, to the real or immoveable property, and rents, 
and accumulations subject to the testator’s power of 
disposition over the same. 

Because, it appearing by the testator’s Will, and 
the pleadings in the causes, that the testator had 
houses, lands, and other real property or immoveable 
property, not within the Presidency of Fort William , or 
the provinces subject thereto,—for instance, at Luck¬ 
now >, where the Mahomedan law prevails, and elsewhere; 
the decree ought to have directed the like inquiries in 

92 
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all respects, so far as necessary, respecting such houses, 
lands, and real and immoveable property—the tenure 
theieof, and the estate and interest of the testator 
therein—the regulations and usages respecting the 
right and power to devise and bequeath the same—the 
particulars of the rents thereof, and who has received 


the same, since the testator’s death, and respecting the 
accumulations thereof—and also, as to who is or are 
entitled to the same real or immoveable property, subject 
to tlie testator’s power of disposition thereof by his 
Will, as by the same decree were and ought to have 
been directed, respecting the testator’s real and im¬ 
moveable property beyond the boundaries of Calcutta, 
but within the Presidency of Fort William, or the pro¬ 
vinces subject to, or forming part of, that Presidency. 


Because it being found by the Master’s report of the 
3rd February 1830, that the Mahomedan law makes 


no distinction between heirs and next of kin, the real 
or immoveable property situate in such countries, 
where the Mahomedan law is the law of the country, 
is to be considered as personal estate, subject to all the 
provisions ot the testator’s Will, and the same ought 
to have been so decreed accordingly ; and because, as 
to all the testator’s houses, and lands, and real and 
immoveable property, as well in, as out of, Calcutta, 
the same being, as appellants are advised in fact, law¬ 
fully devised by the testator, the Court should have 
decreed and provided that, subject to the specific de¬ 
vises, bequests, and directions contained in the Will, 
all the testator’s real and personal estates, wherever si¬ 
tuate, should, according to the respective values thereof, 
bear a due proportion of his legacies, charitable and 
others ; and the decree should also have provided that 
all the estates should bear a due proportion of the costs 
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of the suits, and the proceedings in the same, or at 
least of some portion of such costs, or at least and so 
far as the apportionment could not then be made, 
the decree should have contained proper reservations, 
with a view to such ultimate apportionment of the le¬ 
gacies and costs, subject to the inquiries directed, or 
which ought to have been directed, respecting the tes¬ 
tator’s real and immoveable property, beyond the boun¬ 
daries of Calcutta. 

On the part of the respondents, the East India 
Company, it was suggested, that in the event of its 
being holden that any part of General Martin’s estate 
did not pass under his Will, on account of his being an 
alien or otherwise, very important questions would 
arise, which, regard being had to the state of the pro¬ 
ceedings in (lie Court below, could not be there pro¬ 
perly raised or decided ; and the respondents further 
suggested, that in case any charitable bequests in the 
Will, could not be executed in the manner pointed out 
by the testator, the same would be to be disposed of 
by the respondents; and they submitted that the 
decree of the 23rd February 1832, ought, so far as it 
affected the charities at Calcutta and Lucknow, to be 
affirmed, for the following amongst other reasons 

Because the bequests for distribution of alms to the 
^poor, and the liberation of poor prisoners for debt at 
Calcutta, were valid bequests, and it was the duty of 
the Supreme Court, in these suits for the general ad¬ 
ministration of the assets of the testator, to inquire 
whether sufficient sums had been applied out of his 
assets for securing the payment of these bequests. 

Because the bequest for the purpose of establishing 
a college at Lucknow, was a valid bequest, and ought 

1—31 


1836. 


Mayor of 
Lyons 

V. 

East India 
Company. 



228 


CASES IN THE PRIVY COUNCIL 


to be carried into execution, and the mode adopted by 

M i;r 11ie Su P reme Court to carry it into effect, was strictly 
v. regular and proper. 

East India 

company. On behalf of the Crown, it was insisted (among other 

reasons), that His Majesty was entitled to all the lands, 
tenements, and hereditaments, situate within the town of 
Calcutta, or the Presidencies of Fort William, or, pro¬ 
vinces subject thereto, of which the testator Claude 
Martin, an alien, died seised or possessed, by virtue of 
the royal prerogative. 

That His Majesty was entitled to the 4,000 sicca 
rupees directed to be paid annually for the liberation of 
prisoners at Lucknow, the said bequest having been 
decreed to be void; the 4,000 sicca rupees per annum 
to be disposed of by His Majesty to such charitable 
purposes as should be advised. 

Mr. Tinney, K.C., and Mr. Pemberton, K.C., for 

the appellants. 

Mr. Tinney, K.C. : 

In consequence of the order for the consolidation of 
the appeals presented in the case of the Mayor of 
Lyons, and the next of kin of General Martin , the ap¬ 
pellants appear here by the same counsel. This, though 
a seeming disadvantage (for we must argue some points 
of the case in the alternative), is in reality none, fo% 
by a process familiar in France, though not known to 
us, the interest of the 'city of Lyons and the next of 
kin of the late General Martin have been united, an 
arrangement being made under the authority of the 
sign manual of the King of France, that whatever 
benefit should accrue to either party by the decision of 
the Court, shall be for their mutual advantage. 
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These appeals arise upon the construction and effect of 

the very long and complicated Will of General Claude 

Martin, a Frenchman by birth, domiciled at Lucknow, 

in the territories of the King of Oude, but nevertheless, 

in the service of the East India Company, who was 

possessed at the time of his death of a very large real 

and personal estate, both in Europe and in the East 

Indies, and which he has bequeathed chiefly for chari¬ 
table purposes. 

The suits and proceedings which have been insti¬ 
tuted to establish, and carry into effect the provisions 
of this Will, are very fully stated in the papers in the 
appeal, and the question now comes before this Court 
upon two several appeals against the proceedings, and 

decree ot the Supreme Court of Calcutta, upon the 
hearing of those suits. 

arise 00 l the wfT,' ° f , th0Se procccdi “S s > ‘tree points 
, .-1. Whether the law of England as to aliens, 

Sr ° n eS ! a ' CS inCakMa - « ~ lo prevent the 
o Geneial Martin passing by his Will • 2 

Whether the College of Constants House, in Lucknow, 

without the territories of the East India Company 

Z 3 “ Cd , by the Supremc Court of Calcutta : 

d 3 Whether the various legacies bequeathed by 

General Martin, are charged on the real, as well as the 
personal estate. 

on K ,h? fir C r‘ S 'T" d 7 ° f ° 1>i,,i0 " iu ,he 

on the fi, st point, and should hold with the Court 

5T 7 z - 

«hose situate in 

mlvT T* th \ Cr ° mi and tlle E a«t India Com¬ 
pany, as to whom such lands revert. With that ques¬ 
tion, however, the appellants have nothing to do it 
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being their business only to insist before your Lordships, 
that no forfeiture has occurred in consequence of alien¬ 
age, either to the Crown, or the East India Company. 

With regard to the second point, whether the legacy 
given to establish the College of Constantia House is 
capable of being carried into effect, the appellants in¬ 
sist, that from the evidence in the Court below, it is 
clear that it cannot; but if your Lordships shall be of a 
contrary opinion, a question will then arise, to whom 
the funds in question belong. The Mayor of Lyons 
contends that they must fall into the general residue, 
while the appellants, the next of kin, claim an exclu¬ 
sive title to them; and the CroYvn, or the Advocate- 
General, on the other hand, insists they must be ap¬ 
propriated to some other charitable scheme. 


In the third place, respecting the residuary estate, 
the question is, to whom the residue belongs, whether 
wholly to the next of kin, or whether so much as is 
real estate is vested in the heir-at-law, or whether the 
whole, both real and personal, is not, by the terms of 
the Will, to be divided among the several charities 
mentioned by testator; if that be so, then so much as 
would go to the Lucknow charity, must go to the heir- 
at-law, so far as it is real estate, and to the next of kin, 
so far as it is personal. These are the points which 
arise in this case, which it is now my duty to bring 
successively before the Court. 


I. With respect to the law of alienage applying in 
this case, it is obvious that the point has been an after 
consideration. No one who reads the Will of General 
Martin, can doubt that he was not an Englishman; the 
fact of his being n -Erenchman was notorious to all 


India -'.*'and in one Of. the earlier decrees made in these 


suits, an inquiry is 


actually directed, to ascertain who 
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is the heir of General Martin, according to the English 

law, and a declaration, that in case the Will of the tes- mayoro* 

tator should be found not to have been executed ac- J '*? NS 

cording to the Statute of Frauds, that portion of real Tolley. 

estates of General Martin, which is situate in Calcutta 

is declared to belong to his heir-at-law, according to’ 
the English law. 

It is quite clear, therefore, that neither the Supreme 
Court or the East India Company, or any other person 
interested in the question, ever thought of raising the 
objection of alienage at that time; but let us see to 
what the objection amounts. The general principle 
applicable to this question, is stated by Mr. .Justice 
Blackstone,' and the principles there stated do not 
meiely apply to what we call civilized countries, but 
even to such as are in a state of semi-barbarity, inha- 

j ^ ’ <lS ° Ul P osses sions in America were, by the wild 
Indians, which, though not inhabited countries, in the 

general sense are countries nevertheless having inlia- 
b tants, and therefore having some sort of law of their 
own and consequently the English laws onlv prevail 

due eel. 10 Wl " Ch thGy haVe bee “ P os itivelv intro- 

Now we submit that the English law of alienage has 
nmer been introduced into Calcutta. No Act of P ar 
ament, no charter mentions it, but I gather tb at ' 
heie is some notion that if the English law relating 

10 reUl P 7 ert r « to prevail, then von are to 

presume that the English law prevails in all other M 
speets, and that it is upon this 

contended, that the law of 


r lhe case of Freeman v. 



dion, that it is 

een introduced. 


Lm<ih,rs, i„ 1828 . for 

•- r zr 
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lS 3 6 - houses and lands in Calcutta are of the nature of free- 
mayorok hold property, that is as between subject and subject; 

v. that is the only authority, and if relied on as establishing 
company! that the whole system of tenure, according to English 

law, prevails in India, will be found to be very far short 
of such a conclusion. 


By the Act 21 Geo. Ill, c. 70, which was passed 
to explain and amend the 13 Geo. Ill, c. 63, under 
which the Supreme Court of Calcutta was erected, the 
laws and usages of the Mahomedans and Gentoos, are 
recognised and reserved,* although the laws of England 
are in many respects introduced as between Europeans 
and Englishmen resident at Calcutta. Now. assuming 
the law of alienage to apply to those subject to the 
English law, is General Martin, a foreigner, not resi¬ 
dent within the jurisdiction of the Supreme Court, or 
even within the territories of the East India Company, 
to be deemed an Englishman, and made liable to the 
jurisdiction of the Supreme Court, for the purpose of 
incurring forfeiture of his estate? Such a law is too 
palpably unjust to prevail. We admit he might be 
subject to the criminal law, because he was in the ser¬ 
vice of the Company, and might be summoned within 
the jurisdiction of the Court, but that could not affect 
his personal status, or his civil lights. Let the Court 
look at the extent of injustice which the doctrine 
contended for w 7 ould work; here is a gentleman, a 
foreigner by birth, but domiciled in the East Indies, 
acquiring a large fortune, and induced to invest it in 
the country in winch he is residing; every facility is 
given him; he is permitted to purchase lands, to hold 
them when purchased, unmolested, and without any, 
even the most distant, supposition, that immediately 

• Sec . 17. 
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on his death, the Government of the country which 
has thus afforded him protection and encouragement, 
will turn round and lay claim to his estate, on the 
ground that he was an alien, and could not acquire 
lands; it is admitted that the lands in Calcutta were 
legally conveyed to him, and the decree of the Court 
helow involves- this palpable absurdity; that the real 
estate in Calcutta is declared not to pass by Will, 
though the Will itself is declared to be well executed to 
pass real estate. What confines the law of alienage, if 
it prevail at all, to the district of Calcutta only? The 
tenure of the real estate at Lucknow and Calcutta, 
must be the same, if the laws of England prevail re¬ 
specting the descent of real estates, which the decree 
declares, without distinction, to be well devised ac¬ 
cording to the Statute of Frauds. 

But the right of the Crown to the real estates of 
aliens, exists only in those colonies where the English 
laws have been exclusively established; and neither 
English tenures or the English laws of real property, 
have ever been, by treaty, charter, statute, or custom, 
established or introduced into the town of Calcutta or 
the Presidency, except as respects British subjects. 

There can be no escheat until office found, there 
must be a record to entitle the Crown to claim : there 
is no process analogous to the writ of inquiry, and no 
Court of Exchequer into which the writ can be re¬ 
turned; the absence of all machinery, shows the object, 
it is intended for does not exist. 

II. As to the establishment of the College of Con- 
stantia House, at Lucknow. It appears from the Mas¬ 
ter’s report of 3rd February 1830, that he was unable 
to determine whether the foundation and establish¬ 
ment of the College could, with reference to the sanc- 
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tion and disposition of the Lucknow Government, be 
carried into effect, there not being before him suffi¬ 
cient evidence to decide; but as no further evidence 
was likely to be obtained, he attaches the correspond¬ 
ence relating to it, between the Company’s secretary 
and attorney, and Mr. Ricketts, the British Resident at 
Lucknow . To this part of the Master’s report, an ex¬ 
ception was taken, and having been allowed, a further 
correspondence takes place between the attorney to 
the Company, and the Government secretary, the re¬ 
sult of which is, that the Governor-General intimates 
that he is willing to undertake the execution of the 
trusts of General Martin's Will, respecting the estab¬ 
lishment of Constantia House College at Luclcnoiv , and 
expresses his readiness to carry the same into effect. 

Now the question is, whether this is sufficient to 
satisfy your Lordships, that this charity can be literally 
and actually established. The amount of the evidence 
is, that the King of Oude has no objection to the 
establishment of the College; that is, so far as respects 
the educational part of it, for he expressly objects 
to any foundation for the relief of prisoners. What 
certainty is there that he may not change his mind to¬ 
morrow? T 11 order to enable a Court of Equity, which 
the Supreme Court is, to carry a charitable trust into 
execution, it must be satisfactorily shown to the Court, 
that it has the means of carrying the intention ot the 
testator fully into effect. In the case of the Provost, 
Bailiffs, &c., of Edinburgh v. Aubrey* the Court of 
Chancery held, that they could not order the distribu¬ 
tion of a legacy lo he applied (o a charity in Edinburgh ; 
and there being a specific devise to the plaintiffs, 
Lord Hardwicke directed the funds to be handed over 

* Ambler, 236. 
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to them, as trustees, to be applied as they thought fit : 
here there is no bequest of the sum, to carry this cha¬ 
nty into effect, to the executors, which would make 
them trustees, and enable the Court to direct the fund 
to be paid to them : they have accounted, and been dis¬ 
charged, and have nothing more to do with the funds 
of the testator. It is impossible to consider the Go¬ 
vernor-General as capable of carrying the charity into 
effect, the establishment and continuance of the cha¬ 
rity being entirely at the will and pleasure of the King 
of Ourle. We submit, therefore, that this leeacv cannot 

take effect ; and the question then arises, what be¬ 
comes of the fund ? 

Upon this point it is necessary to inquire what is 
the law of this country with respect to charitable lie- 
quests. In Moggeridge v. Thackwell,* this question is 
very fully discussed, upon a review of all the cases pre¬ 
viously determined; and the result of Lord Eldon’s indg- 

"i ere ,hcre is * indefinite purpose, 

lot ton 5 itself upon any object, the disposition is in 

V‘ g " mamw| ; b >'t ‘hat where the exeeu. 
turn is to be by a trustee, with general or some objects 

‘ h r * he Cm,,t ‘ha administra¬ 

te.. of the trust. Now I take this as apparently beiinr 

the most strong of any case against the position I am 

S"- .“T* be 0bser '- cd ' «»‘ previous to 
ent /■ PrmC ‘ P ° f ,he law ™ somewhat dif- 

^ T*’ f V. BisU, 

Oxford i AUorneu-Qeneral v. Boultree.% But J. 

mi “18 the law as laid do,™ by Lord Eldon, the ones 
, arises here, first, whether there is enough to onto 
Wish a general charitable intention ; and secondly »„ 
posing there to be sufficient evidence of such' intern 

* 7 Ves. 36. t 4 Ves. 418. , i Br0 . c c 444 
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i8 3 6 - j tion, whether, where the object of that intention is 
mavorof to establish a charity in a foreign country, the King 
v. by his sign manual can apply the funds, or the Lord 

-East India 

company. Chancellor, as the Keeper of the King’s conscience, 

can carry such intentions into effect. What power has 
the Crown or the Court of Chancery to enforce com¬ 
pliance with the testator’s intentions ? Where there is 
a person to receive the fund bequeathed for a foreign 
charity, the Court directs it to be paid to that person, 
and the execution of the trust is with that party ; but 
where there is no hand to receive the fund, and the 
Court is called upon to give the intention of the tes¬ 
tator effect, then the question is, how is the Court en¬ 
abled to do so ? This is, I believe, a new question. If 
a trustee intervened, or if the King of Oude was himself 
willing to receive the fund, there would be no difficulty; 
but the question really is, how can the Supreme Court, 
or the Governor-General, carry this trust into effect, so 
as to satisfy the intentions of the testator ? 

This is no case for the application of the doctrine 
of cypres, for the whole charity must fail for want of 
power to execute it. There is no general charitable 
intention to be found in this Will : by the fiist article, 
a fund is to be set apart to accumulate, the interest of 
which is to be applied by the executors, “as they would 
devise witli themselves, and with the best advice they 
could receive;” this is not such a charitable intention 
as any Court can execute ; a permanent fund, the in¬ 
terest of which is to be applied to some charity, but as 
soon as the interest ceases to increase, then there is an 
end to the charitable application of it. With respect to 
the sum of 4,000 sicca rupees given to liberate pri¬ 
soners, if that sum is not requisite, it is directed by the 
testator to accumulate. The King of Oude having re- 
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pudiated this gift, the accumulation becomes indefinite, ,8-,*. 
and though not subject to the Thelusson Act* which mayor""of 
applies only to England, this Court will not carry such ,VONS 

c * v, 

directions into effect, but will vacate the trust and FAST tnpia 
declare the fund to form part of the residue. 

in. The only remaining question is, whether this 
is a mixed fund. In respect to this, the original 
decree of the Court below is insufficient, not directing 
an inquiry to ascertain the nature and tenure of the 
lands possessed by the testator, besides those situate 
in Calcutta ; the consequence is, that the Supreme 
Court is in entire ignorance on this subject, and yet, 
notwithstanding, provides to make a decree affecting 
all the testator’s lands, and giving special directions 
concerning them, without reference to their nature, 
extent, or tenure. The same objection applies to the 
declaration that General Martin, at the time of his 
death, had no relations of the whole blood ; the only 
finding of the Master is, that certain parties are his 
next of km, but that does not preclude the possibility 
that he has an heir ; in spite, however, of these mani¬ 
fest defects, and the imperfect information possessed 
by the Supreme Court, it has appointed its own officer 
receiver of the real estate, and has taken possession of 
all the funds directed to accumulate, and which are the 
subject-matter of dispute. This is a most unusual, 
and, I submit, irregular practice. With regard to the’ 
objection taken by the officers of the Crown, that these 

r d «. ??,' ed t0 Snper ' liliOTS ®es, are within 

he Statute of Mortmain, as I do not know whether 

that argument is to be relied on, I shall reserve all ob 

rtrr i to r np]y; pres " mi -* °»* that it 

Statute ot Mortmain be applicable to the East 

* 39 and 40 Geo. Ill, c . 98. 
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V. 

East India Mr. Pemberton, K.C. : 

COMPANY. 

There are but two points upon which I shall trouble 
the Court :—1. As to the testator’s character of an 
alien ; 2. As to the bequest to the Lucknow charity. 
The first is one of the utmost importance ; it applies 
not only to this property, but lo a very large portion 
of the land in Calcutta , which is in the hands of aliens. 
It was first broached in 1826, in the Supreme Court, 
in an action of ejectment, Doe on the demise of Pou¬ 
ch elette v. Stansbury, executor, when the lessor of the 
Plaintiff, appearing, by the evidence, to be a French- 
born subject, was nonsuited, the objection being taken, 
not by the counsel or parties in the action, but by the 
Court itself, and nonsuit entered thereon, notwith¬ 
standing a motion was subsequently made on the part 
of the plaintiff, to set aside the nonsuit. This is the 
onlv instance that the records of the Supreme Court 
contain, wherein the rights of aliens to hold or convey 
real estate in Calcutta, has ever been impeached ; but 
that decision, at the most, admits the principle only as 
between subject and subject, and by no means decides 
that such a rule prevails between the subject and the 
Crown, which depends upon the prerogative attaching 
to the King, as superior lord of the fee, and not upon 
the tenure, or the status of any particular individual. 

But there is, besides, this peculiar difficulty in the 
position now insisted on, that it is made applicable to 
British subjects alone. It is admitted that both Ma- 
homedans and Gentoos may hold lands, according to 
their own laws, and then the law of escheat, does not 
attach ; but when lands are in the possession of a 



ON APPEALS PROM THE EAST INDIES. 


239 


Frenchman, although a British subject, they become ,8 3 6 - 
liable to escheat, lie, in fact, being, by reason of his mayor of 
being an alien, incapable of holding or transmitting L ™ NS 

East India 


them. 

Such a proposition is upon the face of it untenable. 
It presumes a partial and not a general application of 
the law of forfeiture ; if it does not apply to Maho- 
medan or Gentoo aliens, why should it to French, Ar¬ 
menian, 01 Dutch? It is said that the case of Freeman 
v. Fairlie, affords the principle for this doctrine, and 
that the circumstances of lands, in Calcutta, being held 
by a I ottah, which is there alluded to, shows that they 
aie ot feudal tenure, and subject therefore to the su¬ 
perior lord, as owner of the fee : no such principle is 
to be discovered in the judgment of Lord Lyndhurst ; 
in that case it is expressly stated by him, that it ap¬ 
pears upon the very face of the Potlah, that it is 
nothing more than a fiscal regulation, introduced for 
the purpose of collecting the tribute to which the land 
is subject. Sir Henry Russell, formerly one of the 
judges of the Supreme Court, whose opinion is cited 
by Lord Lyndhurst, states that it is no evidence of 
title, which the form of it confirms. But the case of 
Freeman v. Fairlie goes much further ; for in referring 
to what are denominated the permanent regulations 
relative to Calcutta, the noble and learned judge nega¬ 
tives the assumption, that the Crown ever had any 
feudal title to land in India. 

It is not very clear whether the title of the Crown 
arises from escheat, because there is no owner of the 
property, or in some other way. Mr. Justice Black- 
s one says,-“aliens are incapable of taking by descent, 
or inheriting, tor they are not allowed to have any inhe¬ 
ritable blood in them ; rather indeed, upon a principle 

E 


Company. 
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oi rational or civil policy, than upon any reasons 
strictly feudal.”* The title seems to accrue to the 
superior lord by escheat ; so that if the land be copy¬ 
hold, it would go to the lord of the manor, and not 
the Crown ; and if that he so, there is an end to the 
question here, for the Crown does not pretend to be 
the feudal lord of the territories in the East Indies. 

In Bombay, the land is at this day, granted to be 
held of the manor of East Grinstead. It i.s clear from 
the authorities already cited, that the natives in the 
East Indies, possessed laws of their own, respecting 
property, before they became subject to the Crown of 
England ; the laws of England, therefore, can only 
prevail there, to the extent to which they have been 
introduced, by charter or usage, and the question then 
is, has this law of forfeiture, as applicable to aliens, 
ever been so introduced? The right of aliens to possess 
lands, was never questioned till the year 1826. By the 
Mahomedan law, existing at Calcutta previous to its 
acquisition by the English, aliens domiciled in the 
country, were entitled to hold houses, lauds, and real 
estate, and to sell, bequeath, and transmit the same, to 
their heirs or others, not being alien enemies, in like 
manner as personal estate ; and since the first establish¬ 
ment of the English at Calcutta, aliens of all nations 
have been encouraged to settle theref, and have accor¬ 
dingly acquired real estate, so that a large proportion of 
the land in Calcutta is at this time held by aliens, or 
persons deriving title through aliens. Since the es¬ 
tablishment of the Supreme Courtf, lands so held have 
been recognized and dealt with by the Court ; in 1815, 

* Bla. Com., vol. ii, p. 249. 

t See Charter, 24th Sept., 13 Geo. I. 

\ March 26th, 1774, 14 Geo. III. 
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the Court admitted the Will of Gabriel Vrignon, an «s 3 6. 
alien born, and a subject of the king of France, and Mayor of 
in the Will so declared, to probate, and permitted ,V °‘ NS 
possession to be taken of the lands and houses in Cal- ^omim'ny' 
cutta, thereby bequeathed by the devisees and legatees. 

In Emin v. Emin, in 1816, the Court assigned dower 
to the widow of an Armenian. These are instances 
from the records of the Court. 


By the charter, 8th June 1753, granting a corpora¬ 
tion composed of a mayor, and nine aldermen, to 
Madras, Bombay, and Fort William, in Calcutta, it is 
provided, that of the nine aldermen, seven at least, 
shall be natural-born subjects ; the remaining two may 

be foreign Protestants, the subjects of any other prince 
or State in amity with the king. 

Now the king cannot grant letters of denization, 
except by letters patent ; and without letters of deniza¬ 
tion or naturalization, an alien cannot, in this country, 
hold lands ; nor can the Crow grant a license to an 
alien to hold an office of trust ; and yet, in the charter 
of 1753, not only are aliens entitled to form part of 
the corporation, but by a subsequent clause, the Pre¬ 
sident, or any three of them, two of whom may be 
aliens, are empowered to hold Quarter Sessions, and 
to try all offences except high treason ; so that an alien, 
who it is said cannot hold lands, or execute a trust, is 
by this charter, expressly invested with the highest 

functions of justice-that of administering the criminal 
law of the country. 

II. With regard to the validity of the bequest to 
Lucknow College, the question is, here is a bequest for 
a specific charity, can that charity be established? 
hat the gift is specific, no doubt can be entertained ; 

k 2 
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the particularity with which the testator directs the 
foundation and endowment of Constant-ici House, leaves 
no room to contend that he has evidenced a general 
charitable intention. Then, can this specific bequest 
be executed? The Master, by his report, assumes it 
cannot; that report is confirmed, and is therefore con¬ 
clusive ; but the Court takes upon itself at the hearing, 
to direct a new reference for further inquiry and infor¬ 
mation, and impounds the fund, appointing its own 
officer, the Accountant-General, receiver. The Master 
subsequently finds, that though the Supreme Court 
cannot give effect to the testator’s intention, yet that 
the Governor in Council can; how, he does not say ; 
but upon that finding, the Court proposes to pay the 
whole fund over to the Governor-General, to be ap¬ 
plied by him as he may think proper ; for the moment 
the Court parts with the fund, all control over it is 


gone. 

Now to what does this proceeding amount, but to a 
confirmation of the Master’s original opinion, that the 
Court cannot carry the bequest into effect? And what 
right have the Court to deal with the fund, if they 
cannot carry the bequest into effect ; or if they cannot 
apply it as the testator directs? Then, not being ca¬ 
pable of being applied to the specific object, is it to go 
as cyprest The principle of the doctrine of cypres, has 
been already fully argued ; it is not capable of being 
applied where the bequest is specific, and cannot there¬ 
fore operate here. The consequence therefore is, that 
it must fall into the residue, and be divided between 
the Mayor of Lyons and the next of kin, according to 
the arrangement entered into between them. 


ON APPEALS FROM THE EAST INDIES. 

Mr. Serjeant, Spankie, and Mr. E. J. Lloyd, for 
the East India Company. 

Mr. Serjeant Spankie : 

We appear here, not as original parties to the suits, 
in the Court below, but as representing the East India 
Company, who, in consequence of the decision of 
that Court, claim an interest in the property in ques¬ 
tion, and by the arrangement already alluded to, have 
been made respondents upon this appeal. The ques¬ 
tion now submitted to the Court, is one of infinite 
importance, not in consequence of the value of the 
lands, lor they are of comparatively small account, 
but as affecting a very large portion of the territories 
in the East Indies. The population of Calcutta is the 
most mixed of any in the world ; Portuguese, French, 
Armenians, besides natives, most of whom would be 
aliens, under the laws of England, and yet have been 
accustomed to transfer lands, the title to which has now 
e nsecui e, b^ reason of the new decisions of the 
Supieme Court. It is admitted, on all hands, that if 
the English law of alienage applies to lands in the East 
Indies, it must operate in this case ; the only question 
therefore is, whether that law has been introduced. 
The principles which govern the establishment of 
English law in our colonies, are to be-found in Lord 
Mansfield’s judgment, in Campbell v. Hall* and in 
Chalmer’s opinions,! and the whole question must 
turn upon how much of the English law has been 
introduced into Calcutta; and this must depend 
upon the force and effect of the charters, which 
have at various times been given to the East India 

Company, and which it will be necessary brieflv to 
examine. 


1 Cowp. 204. Loft. 655. 
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It is perfectly well known that Calcutta was obtained 
by the East India Company, by purchase from the 
pi oprietors, who were the zemindars ; and by an in¬ 
denture dated 22nd July 1702, the old Company con- 
\ e\ ed to tlie new Company, amongst other possessions, 
Fort William, in Bengal, and the factories of Chutter- 
nuttee, with a large territory thereto belonging : which 
conveyance was recognized and confirmed by the 
av am oi Lord Godolphin, 29th September 1708. In 
17^(5 the first charter tor incorporating* the mayor and 
aldermen at Madras-patnam, Bombay, and Calcutta, and 
for erecting* a Mayor’s Court, and other Courts, at each 
of those settlements, was granted by King George II. 
In that charter it is recited,—“ that the United Com¬ 
pany have, by strict and equitable distribution of jus¬ 
tice, within the towns, forts, factories, and places be¬ 
longing to the said Company, in the East Indies and 
other parts, very much encouraged, not only our own 
subjects, but likewise the subjects of other princes, 
and the natives of the adjacent countries, to resort to 
and settle in the said towns, forts, factories, and places, 
for the better and more convenient carrying* on of 


trade and it then proceeds to establish a Court of 
Oyer or Terminer and provides, among other things, 
that the juries there assembled should consist of the 
principal inhabitants of the place, without saying any¬ 
thing of their being the king’s subjects,—an omission 
which is found also in the subsequent charter of 1753, 
and which is an important fact, when we are consider¬ 
ing how much of the English law has been introduced 
into that country. In consequence of the dispersion 
of the mayor and aldermen, and the dissolution of 
their authority by the occupation of Madras by the 


French, previous to the treaty of Aix-la-Chapelle, a 
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new charter was granted in 1753, re-erecting the body 
corporate, by the name of “ The Mayor and Aider- 
men of Madras-patnam,” which was to consist of a 
mayor and nine aldermen, of whom seven at least, 
together with the mayor for the time being, should be 
natural-born subjects, and the remaining two might be 
foreign Protestants, the subjects of any other prince or 
State in amity with the King. It then constitutes a 
Court of Oyer and Terminer and Gaol Delivery, com¬ 
posed of the mayor and any two of the aldermen, and 
provides that the jury, should consist of the principal 
inhabitants of the district, and should take the same 
oaths as are administered in England : and the Civil 
Court is empowered to try all cases except suits be¬ 
tween Indian natives of Madras, which are to be de¬ 
termined by themselves, according to their own law, 

unless they should choose to submit to the judgment 
of the Court. 

Besides the authority conferred by the charter, the 
Company were, by treaty with the Nabob, Sereja 
Doivla, a.d. 1757, empowered to erect a mint, and 
coin money in Calcutta, ; and in the same year, they 
acquired a perwannah for the twenty-four pergunnahs, 
which is a district immediately adjoining Calcutta ; so 
that, at that time, instead of Calcutta being part of the 
territories of the king of England, it was held under a 
native prince, by a company of merchants, paying a 
tribute in the shape of a sort of a quit-rent. At the 
period we are now speaking of, the European popu¬ 
lation was inconsiderable, neither fixed or permanent, 
but constantly changing, and consisted rather of tra¬ 
velling merchants, and persons within their employ 
than of any fixed or stationary body. Had the laws of 
English tenure then prevailed, it would have been im- 
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possible to carry them into effect, as it is probable that 
in case of intestacy, 110 such person as the heir-at-law 
would have been to be found in the country ; but in 
truth, as far as the law of tenure existed, the Maho- 
medan must have prevailed. 

The natural course is to consider the law of real 
property according to the lex loci in the East Indies ; 
that then would be the Mahomedan law : and the in¬ 
troduction of the English law would not be to the same 
extent as in a country conquered, as Jamaica, or ceded, 
where the law of the mother-country becomes, ex con- 
cessu, the law of the colony. I 11 such case, the law 
previously existing is tabula rasa, and the new law 
prevails to its full extent. The prevalence of such a 
law in India, has never been heard of till the recent 
decision in the Supreme Court of Calcutta. At Madras 
it has not even yet been introduced, all real property 
being held there to be chattels only, and passed and 
transferred by instruments used for the conveyance of 
chattels. 

But having briefly examined the nature of the gene¬ 
ral charters, we come now to that of 1774, for erecting 
a Supreme Court of Judicature at Fort William : and 
this will require particular notice. By the 13 Geo. Ill, 
c. 63, s. 13, His Majesty was empowered by charter, 
or letters patent, to establish a Supreme Court at Fort 
William, and the words of that section show the parti¬ 
cular caution with which it was intended this introduc¬ 
tion of the English law into Calcutta should apply. The 
section first alludes to the charter of 1753, granted by 
George II, which it states—" does not sufficiently pro¬ 
vide for the due administration of justice in such man¬ 
ner as the state and condition of the Company’s Pre¬ 
sidency of Fort William in Bengal, so long as the said 
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Company shall continue in the possession of the territo- ,8 j 6 - 
rial acquisitions before mentioned, do and must require:” Mayor of 
and it then proceeds to empower the king to erect the ' ™ NS 
Supreme Court at Fort William, which is declared to com™ 
have “ full power and authority to exercise and per¬ 
form all civil, criminal, admiralty, and ecclesiastical 
jurisdiction and “to form and establish such rules 
of practice, and such rules for the process of the said 
Court, and to do all such other things as shall be found 
necessary lor the administration of justice, and the due 
execution of all or any of the powers, which, by the 
saul charter, shall or may lie granted and committed to 
the said Court and declares such Court to be a 
Court of Record, of Oyer and Terminer and Gaol 
Delivery. Now this is not an abosolute introduction of 
he English law, but only sub modo, that is, as long as 
the company shall continue in possession of the terri¬ 
tories there enumerated, and the Company is at the 
same lime made the medium for the introduction of 
such parts of the English law, as is capable of being 
applied to the East Indies. That it was a qualified in¬ 
troduction is plain, from the circumstance, that up to 
this moment the trial by jury does not exist except in 
criminal cases. How then can it be argued that the 
feudal law of tenure, with all its various incidents and 
circumstances, which never can exist in that country 
ias been introduced! In a subsequent statute, 21 Geo. 

Ill, c. / 0, passed to explain the 13 Geo. Ill, it i s . by 
the 17th section, provided, that the Supreme Court 
shall determine all actions and suits against the in¬ 
habitants of Calcutta, in the case of Mahomedans 
juid Gentoos, by their own laws and usages, reserving 
to that class which constituted the largest portion of 
the inhabitants of Calcutta, their own peculiar laws 
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.!_ 8 . 3 ^ and customs : by the 23rd section of the same Act, 

M iyons F ^ overnor “General and Council are empowered to 

Irame regulations for the Provincial Courts and Coun- 

East India . 

company, cus, winch form a code of laws for the regulation of 

the whole system of jurisprudence to be administered 
within the jurisdiction of the Supreme Court. By the 
3rd section of the 38th Regulation of 1793, made in 
pursuance of this Act, provision is made for allowing 
aliens to purchase and hold lands, subject to the sanc¬ 
tion of the Governor-General and Council : this regu¬ 
lation expressly recognizes the previous regulation of 
8th June 1787, which was for the same purpose, and 
the effect of which has been, that almost all the land 
in the Mofussil, has been held by foreigners. Let us 
see, however, to what extent the laws of England, as 
regards real property, have been introduced into Cal¬ 
cutta. In Gardner v. Fell* it was held, for the first 
time in this country, that in order to pass lands, held 
in Calcutta , by Will, the Will must be executed ac¬ 
cording to the Statute of Frauds. The Master of the 
Rolls, in his Judgment, alludes to the case of Freeman v. 
Fairlie, which was then pending, and in which a com¬ 
mission had been issued to ascertain the rules of de¬ 
scent which prevailed in Bengal. That case has been 
since decided, and I understand it only affirms the prin¬ 
ciple before established, by decreeing that lands in 
Calcutta, being of the nature of freehold, descend to 
the heir. It does not decide them to be freehold, but 
only of the nature of freehold ; that is, so far as respects 
the right of the heir-at-law to succeed to them. The 
adoption of our form of conveyance by lease and re¬ 
lease is no evidence of the tenure of property there ; 
for it has been introduced entirely to prevent forgery, 

* 1 Jacob & Walk. 22. post . 
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and without relation to that assurance. By the char¬ 
ter of 1774, all lands in Calcutta are liable to be se¬ 
questered, and, after judgment, may be held for the 
payment of the debts, and such is the common course; 
and it has been held that as the lands are liable to 
debts in the possession of a testator, under the provi¬ 
sion giving the Supreme Court ecclesiastical jurisdic¬ 
tion, they are also liable, in the hands of the executor. 
Now the greater portion of the lands in Calcutta are 
derived through, or immediately from, an executor, 
and consequently that construction of the charter be¬ 
comes of great importance and constant application, 
and was not interrupted until the 9 Geo. IV, c. 33, 
which enacts that whenever any British subjects, or 
persons not being Mahomedans or Gentoos, shall die 
entitled to any real estate in India, such estate shall 
be deemed assets for the payment of debts ; and the 
expression seems to recognize other than British sub¬ 
jects, and would include therefore French or Portu¬ 
guese, whose lands are thus made liable for the pay¬ 
ment of debts, as before held under the charter of 
1774, and the lands treated as chattels, upon which 
execution is to be levied, as upon an ordinary judg¬ 
ment. So much only therefore of the English law as 
relates to chattels is introduced by this statute. We 
insist then, that there is no English law in Calcutta, 
constituting that species of real property, upon which 
the prerogative of the Crown could attach, and which 
would make it unlawful for an alien to hold it. 


Having already shown, that under the regulations, 
an alien may hold lands, it must be presumed that 
General Martin, an officer in the Company’s service, 
1'eld those lands of which he was possessed in the 


1836. 


Mayor of 
Lyons 

V. 

East India 
Company. 



250 


I 


CASES IN THE PRIVY COUNCIL 


1836. 

V_ _ 

W 

Mayor of 
Lyons 

V. 

East In01 a 
Com pa ny. 


Mofussil, with the sanction and permission of the 
Governor-General and Council, and consequently those 
lands cannot be liable to escheat to the Crown. 

The Will being* properly executed, to pass real estate, 
the heir-at-’law is wholly disinherited, and cannot 
claim any part of the lands, either in the Mofussil, or 
territories of the King of Oude, and the whole must 
be applied for the purposes, and according to the di¬ 
rection, of the Will. 


With respect to the presumed error in the decree, 
the highest point to which it can be carried, is, that 
the Court, through inadvertance, confirmed the Mas¬ 
ter’s report of 1830, which it afterwards opened, 
without, as it is insisted on the other side, directing a 
re-hearing; but the hearing on further directions was 
a re-hearing for this purpose, and the Court, having 
reserved further directions, was quite competent to 
make them, by sending the case back to the Mastei. 

There is no difficulty in carrying the testator’s in¬ 
tentions respecting the College at Lucknow into eftect. 
The Master so finds, and it is apparent on the face of 
the case : the directions in the Will are sufficiently 
precise and intelligible to prevent any doubt, and the 
doctrine of cypres has no application. 1 shall, how¬ 
ever, leave these subjects to be discussed by my 
learned friend who is to follow me, and conclude by 
submitting that there is no case in which the preroga¬ 
tive of the Crown can attach ; but that it the law of 
alienage shall be held to prevail in the East Indies, 
and to be applicable here, the East India Company, as 
exercising the supreme authority, and enjoying, under 
the grants and charters, the exclusive interest in the 
territories, is entitled to administer the charities with- 
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out infringing on the king’s prerogative, and that , l8]6 ', 
they ought to be so empowered. mayor of 

LYONS 

Mr. E. J. Lloyd : east India 

mi • • , . Company. 

I he principles governing the escheat to the Crown, 
of lands held by aliens, cannot apply in this case. The 
history of the establishment of British dominion in the 
East, and the origin and rise of the Company’s power, 
clearly shows that only so much of the English law, as 
was necessary for the protection of the English settled 
at Calcutta, has been introduced. Accordingly, from 
the period of the establishment of the Supreme Court 
in 1765, down to the year 1826, no such claim, as 
that now set up on behalf of the Crown, to lands held 

by an alien, has ever been made ; on the contrary, that 

_ * ' 

ourt has, by repeated and successive dealings with 
lands so held, recognized and acquiesced in such pos¬ 
sessions, and has thus given a sanction, equal to the 

weight of judicial decision, to the legality of the title 

of aliens. 


The light of aliens to hold lands, is a question not of 
tenure, but of sovereignty, depending wholly upon the 
personal allegiance due to the sovereign, which, unlike 
territorial allegiance, can never be modified or diminish¬ 
ed, but must always continue the same : it becomes, 
therefore, necessary to inquire whether the sovereignty 
of the Crown of England, in the East Indies, is such 
as to draw with it all the consequence of personal, as 
well as territorial allegiance, or whether it is not from 

the peculiar circumstances, under which it is placed 
subject to many modifications. 


1. The history of the successive acquisitions of the 
territories in the East Indies, shows that the allegiance 
due to the Crown of England, must be of a modified and 

1—34 
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restricted nature. The grant to the Company in 1699, 
of the three towns of Cliinsurch, Chamlernagore, and 
Chutternuttee( now Calcutta), was as proprietors, not as 
sovereigns. So the right of coining given in 1757, was in 
the name of the Emperor of Mogul, a deputed authority, 
not a delegated prerogative, for the coinage is to this day 
issued in his name. In the same year the Company 
acquired the twenty-four pergnnnahs as zemindars, that 
is, subordinate chiefs, not absolute sovereigns; and in 
1753, they obtained the grant, which is the foundation 
of all the sovereign rights they exercise to this day. 
Now this grant can never be considered as passing an 
independent sovereignty, for it was derived from, and is 
at this day, to a certain degree, subordinate to the Great 
Mogul, and can carry with it no rights to the Crown 
of England, but such as were previously possessed by 
the Mogul, and are contained in the grant itself. It 
is not pretended that the right of escheat was ever 
possessed by the Mogul, and therefore such a right 
could not pass by the grant; and not being in the 
grant, nor existing previously in the country, how can 
it be said to attach on the land when possessed by the 
Crown, who is, as already shown, but the subordinate, 
and not the absolute, lord of the fee. The Act of the 
9 Geo. IV, cap. 33, clearly takes this view, for it speaks 
of others than British subjects, and makes real estates 
in the hands of an executor, assets for the payment of 

simple contract debts. 

II. If the bequests in the Will of General Martin are 
general, and not particular, they admit the application 
of the doctrine of cypres. The Attorney-General v. 
Bishop of Oxford, does not apply, for there was no 
general intention indicated by the testator in that case, 
and the particular one could not be carried into effect. 
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But we contend that the particular object in this case i 8 3 6 - 
is capable of being affected, and if that be not, yet Mavor ° f 
there is sufficient general intention manifested in the LY ° NS 
Will, to warrant the Court applying the doctrine of E comS 
cypres. The argument on the part of the appellants 
is, that as the Master has found that at the period of 
the testator’s death, it was impossible to execute the 
charitable bequests, therefore there is such a failure as 
to prevent the application of the doctrine of cypres. 

But it appears from the first article of the testator’s 
Will, that he contemplated main objects with refe¬ 
rence to the establishment of Constantia House, and 
that would constitute a sufficient general purpose of 
charity to bring the bequests within the rule. Assuming, 
therefore, that to be the case, the Court would have 
no difficulty, if the charity of Constantia House failed, 

in applying the funds to other charitable purposes_ 

Attorney-General v. Ironmonger's Company,* which 
was decided on the authority of the Attorney-General 
v. The Bishop of Llamlaff. In both these cases, certain 
sums were given for the redemption of British cap¬ 
tives in Barbary• and that object having failed, the 
Court held, notwithstanding, that the fund had received 
the impress of charity, and decreed the funds to aug¬ 
ment other charities named in the Wills ; that is 1 
sufficient authority for applying the liberated fund 
given by General Martin to establish Constantia House, 

in augmentation of the other institutions directed to be 
established at Calcutta and Lyons. 

With respect to the manner in which the Supreme 
Court has dealt with this case on the re-hearing, it is 
objected, that the Court had no power to make the 
reference to the Master, after his previous report had 

* 2 Myl. & Keen, 556. 
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been confirmed. This is not inconsistent with the prac¬ 
tice of the Court of Chancery here— Turner v. Turner* 
It is always open to the Court, 011 the hearing, if it is 
not satisfied with the Master’s report, to direct a fur¬ 
ther inquiry, even though the report has been con¬ 
firmed ; and where such report is plainly contrary to 
the evidence, the Court would be bound to take such 
a course ; and that which it could do on a hearing, it 
is equally competent to do on a re-hearing. 


By the decree of the 7th May 1831, the Supreme 
Court declared its own inability to carry the Lucknow 
charity into effect, that is, upon the Master’s finding, 
which was confirmed; but the Master not having found 
that the Government was unable to carry the charity 
into effect, the Court, on the re-hearing, directs that 
inquiry, and, upon the further report of the Master, 
declared the charity capable of being executed by the 
Government, that is, not inconsistent with the practice 
prevailing hero. 


But if the Master’s first report is to be held con¬ 
clusive, the funds must remain in Court, to abide the 
possibility of the Lucknow charity being established, 
and cannot fall into the residue, as contended for by the 
appellants— Attorney-General v. Bishop of Chester .f 
The charity cannot fail for want of a trustee : the Court 
will supply that. With respect to the residue, if the 
testator has impressed the whole of his estate generally 
with a charitable object, the residue must follow the 
same course, and the direction for accumulation in the 
latter clause of his Will, must be referred for its objects 
to the former part, where he expresses his intention of 
establishing many charities in connexion with Con- 

stantia House. 

* 1 Swan. 155. See authorities, ib, 


t 1 Bro. C. C. 444. 
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The Attorney-General (Sir John Campbell), and 
the Solicitor-General (Sir Robert Mousey Rolfe), 
for the Crown. 


The Attorney-General : 

The only question we feel it necessary to argue on 
behalf of the Crown, is that which is placed first, on 
the case submitted by our predecessors in office, re¬ 
specting the effect of the testator, General Martin, 
being an alien, and incapable of holding lands; and the' 
proposition which I shall submit to the Court on be¬ 
half ot His Majesty, is, that the sovereignty of the ter¬ 
ritories held by the East India Company, is in the 
Crown of England, and that by virtue of that sove¬ 
reignty, upon the death of General Martin, the real 

property ot which he was possessed, escheated to the 
Crown. 


he importance of this question, though overrated a 
tar as respects this individual case, is considerable : fo 
though the Crown would, in case your Lordships sha 
affirm my proposition, be in all probability advised t 
grant these estates for the carrying into effect the gc 
neral intentions of the Will, so far as such intention 
are capable of being performed, yet in as much as ver 
large possessions are held in India by aliens, it will b 
necessary, should the decision of the Supreme Court b 
upheld, to make some immediate legislative provision 
against the inconvenience which would otherwise ensue 

Now we submit, that though the Crown could no 
have taken possession of General Martin’s estates h, 
being an alien, during his life, without office found, ye 

that on his death they revert absolutely to the Crown 
and cannot descend to his heir. 

The regulations of 1793. already alluded to, shou 
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that the Governor-General in Council has the power 
of permitting- or prohibiting, any European holding 
lands within the limits of the town of Calcutta. 


The regulations are made under the powers con¬ 
ferred by Act of Parliament, and are in fact equivalent 
to Orders in Council here; the effect therefore of this 
prohibition to Europeans to hold lands without the 
licence of the Governor-General, would make such 
licence, in the case of an alien, equivalent to letters of 
denization here ; and, therefore, unless General Mar¬ 
tin had obtained such, he could not legally hold lands 
in Calcutta. 


I. The law disabling aliens from holding real estates, 
was necessarily introduced, eo instanti, the sovereignty 
of these territories became vested in the Crown. At 
that period the natives and inhabitants became sub¬ 
jects of Great Britain, and the lands therefore in their 
hands did not become liable to escheat. 

To ascertain the power of the Crown, we must look, 
not to the history of the Company, as an association 
of merchants or traders, incorporated for the purpose 
of trade ; but to the legislative enactments and decla¬ 
rations respecting the rights of the Crown. That the 
sovereignty of the territories- in the East Indies belong¬ 
ing to the Company, is in the Crown, admits of no 
doubt : the 53 Geo. Ill, c. 155, recites that the privi¬ 
leges conferred on the East India Company, should be 
without prejudice to the undoubted sovereignty of the 
drown of the United Kingdom; and, in the 95th sec¬ 
tion, it is provided that nothing in the act contained, 
shall extend or be construed to extend to prejudice or 
affect the undoubted sovereignty of the Crown of the 
United Kingdom, &c., in and over the said territorial 
acquisitions. Now it cannot be disputed that these 
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territorial acquisitions were originally obtained by con¬ 
quest, and it must therefore be taken that since the 
13 Geo. Ill, c. 63, A. D. 1793, the Crown has held 
this territory in full sovereignty. 

Admitting the general position, that upon the con¬ 
quest of a colony, the law remains unchanged until 
the will of the conquerors is expressed, I apprehend 
that must be taken as between subject and subject, 
not as between the sovereign and the subject, and that 
consequently, be the government of the conquered 
colony what it may, the prerogative law is necessarily 
introduced to an extent sufficient to establish, and 
preserve allegiance between the conqueror and the 
conquered ; of this nature is the law respecting aliens, 
which is not a feudal law, as contended on behalf of 
the appellants, but depending upon a principle of na¬ 
tional or civil policy,* which, while it allots aliens 
to have property in all that is moveable, prohibits 
them holding lands, because they owe an allegiance, 
not to the Crown of England, but to a foreign power. 
Ihe law of alienage has been established, therefore, for 
the purpose of preserving the allegiance from the sub¬ 
jects to the Crown, and not upon the feudal system, as 
a tenure of land. 

In the introduction of this law into a conquered 
colony, the same rules must apply to the East Judies 
as to any other colony, as, for instance, in America, 
and there it is admitted that aliens cannot hold lands.! 

That was the opinion of Sir Fletcher Norton, in 1764 
Then why in India if not in Pennsylvania ? 

II. The law of real property prevailing in England, 
has been introduced ,nto the East Indies, and the law 
of alienage, being incident to, and parcel of, that law 

1 Bla. Com. 372. t 2 Clial. Coll, of Opinions, 364 
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. l8 3 6 -, has been established with it. At the period of the ac- 
Mayor of quisition of the territories in the East Indies, there was 

Lyons . ’ 

v. no law applicable to European settlers. The Gehtoo 
company, law was for one set of natives, the Mussulman law for 

another, but there was no law to which Christians 


could conform ; for which reason the original settlers 
mut necessarily have carried the laws of England 
with them.* 


That the European settlers have so felt and acted, 
is evident, from their having adopted our forms of 
conveyance by lease and release, availing themselves 
of the Statute of Uses ; and the Courts holding three 
witnesses to the devise of lands necessary, have in the 
same way, introduced the Statute of Frauds. 

But it is not merely by the acts of the European 
residents themselves, or the decisions of the Supreme 
Courts, that the English law has been introduced : the 
charters granted under Acts of Parliament from 1773 
downwards, all establish the same fact : by them, courts 
of justice are established, having jurisdiction over all 
persons, without discrimination, within certain limits, 
founded on the same principles and administrating the 
same laws as prevail in the king’s court here. Can 
it be said, that is not an introduction of English 
law? The application of the law of this country to the 
East Indies has been recognized and enforced in our 
own country —Gardner v. Fell, Freeman v. Fairlie. If, 
therefore, the laAv of real property, as prevailing here, 
is introduced into India, as these authorities establish, 
the heir, to take property, must be, according to the 
rule of law, here ; he must be born in jure matrimonia, 
the nearest male descendant of the whole blood : that 
would exclude the party claiming as heir-at-law to 
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General Martin, if he died intestate, for the testator’s 
brother, Louis Martin, was only of the half-blood. 
But General Martin could have no heir, for, not having 
received letters of denization, he had no heritable blood 
in him ; he was not a natural-born subject, and there¬ 
fore the land is escheated to the Crown, that is, inde¬ 
pendent of the law of alienage. 

With respect to the objections urged on the other 
side : first, with regard to allowing Armenians to hold 
lands ; that was in pursuance of an agreement made 
between the Government and company of merchants 
tiading to the East Indies, of 22nd June 1638, where¬ 
by it was agreed that Armenian merchants should have 
liberty to settle in any of the Company’s cities, garri¬ 
sons, or towns ; and to buy, sell, and purchase lands 
and houses. Now, independent of this agreement, if 
the East India Company intended to abrogate the pre¬ 
rogative of the Crown, it could have no legal effect, for 
it was made in 1688, when they were mere settlers 

and merchants, and had nothing like a sovereign 
power or authority. 


Then with respect to the charter constituting tin 
coiporation, to be composed of a certain number oJ 
aldermen, all of whom need not be British subjects 
no real property qualification is required : that mighl 
have given ground for argument ; but as it is, it is 
only a municipal and fiscal regulation. It was said 
also, that there was an impossibility of granting letters 
of denization : but how is that proved? I contend, that 
so far from such being the case, the statute 9 Geo. IV, 
c. 33, has expressly pointed at such ; when it permits 
British subjects and “ others ” to purchase and hold 
lands m Calcutta, such others must be those who can 
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legally hold them, and they, if aliens, can only in 
strictness be such as have acquired letters of deniza¬ 
tion. 

Upon the authorities therefore in this country, as 
well as in India, I contend that the Crown is entitled to 


the lands possessed by General Martin at his decease, 
and that this Court will not be guided by any fancied 
inconvenience from establishing and giving effect to a 
great constitutional principle. 


The Solicitor-General : 


The authorities already stated, as well as the charter 
giving jurisdiction to the Courts to hold pleas, real, 
personal, and mixed, all conspire to prove that the law 
of real property, as established in this country, pre¬ 
vails in India, and to confirm the decision of Lord 
Lyndhurst, in Freeman v. Fairlie ; and if such be the 
fact, the impracticability of aliens holding lands, being 
a parcel of that law, must prevail in the East Indies 
also. This is not a rule of tenure, but a consequence 
of the royal prerogative, founded upon principles of 
State policy.* The case in Dyer ,f (where it is said 
that an alien cannot purchase copyhold lands, because 
he hath no power to retain them, unless wholly for the 
king, and the king cannot hold of any one. and there¬ 
fore, if he purchase, it must escheat to the lord,) is 
relied upon, as opposed to the doctrine of Lord Colte ; 
but that case is not good law ; it is questioned when¬ 
ever cited. If an alien purchase land, it escheats to 
the Crown notwithstanding, and that, even though it 
be copyhold— Holland’s case.f 


* Co. Lit. 26. 

t 2 B. 144. 


Calvin’s case, 7 Rep. 26. 

t Style's Reports, p. 20. 
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The grounds upon which this law respecting aliens l8 3 6 - 
rests, are stated in Holland’s case, by Lord Hale, thus : MavoTof 
—“ The reason why an alien may not purchase lands is, LV ° NS 
because that the kingdom might not be impoverished E coMr™? 
thereby, by transporting the revenues of the land into 


a foreign country, and putting a part of it, under the 
subjection of a foreign prince ; it is, therefore, a reason 
of State policy, applicable as well to the territories of 
the Crown, within its own dominions, as those situated 
in our countries, and which have by conquest or treaty, 
become part of its possessions.” The statute 32 Hen. 
VIII, c. 16, s. 13, concerning strangers, enacts “that 


no strangers, except denizens, may take any lease of 

any dwelling-house or shop, within the realm, or in 

any other, the king’s dominions, part of the possessions 
of this country.” 


At that time, Calais, and the northern isles, Guern¬ 
sey and Jersey, were part of the possessions of this 
country ,- could it be contended that that act did not 
apply to them, as well as the British Isles? 


The opinion of Sir Fletcher Norton, already cited, 
shows that the law is equally applicable to all colonial 
possessions of the Crown ; the Acts of Parliament to 
which he refers, the 13 Geo. II, c. 7, and 2 Geo. 
Ill, c. 25, were passed with a view of encouraging fo¬ 
reigners in America, but they, in no respect, alter the 
disqualification of aliens to hold lands, without letters 
of denization, or some equivalent. 


The 13 Geo. Ill, c. 14, entitled, “An act to encou¬ 
rage the subjects of foreign States to lend money upon 
the security of freehold or household estates, in any of 
His Majesty’s colonies, in the West Indies, and to 
render those securities, granted to such aliens, effec¬ 
tual for recovering payment of the money so to be 
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lent, by sale of such freehold or household estates;” 
was passed in consequence of the alarm prevailing 
after the war of 17G3, that we had not capital suffi¬ 
cient to manage the transactions in our colonies. It 
recites that doubts had arisen whether, as the law then 
stood, any security, in the nature of a mortgage, 
granted to a foreigner or alien, or to any person in 
trust for him, could be made effectual against such 
estate, for recovering the money lent thereon ; and 
that no foreigner or alien, as the law then stood, could 
bring or prosecute any suit for the recovery of money, 
in any court of law or equity within His Majesty’s 
dominions, at a time when the State of which such 
alien is a natural-born subject, is at war with this 
kingdom ; and then, in order to remove such doubts, 
and to encourage foreigners to lend money on the se¬ 
curity of estates so situated, it is enacted, by the 2nd 
section—“That in case of non-payment of money so 
lent, suits may be brought at common law, for the re¬ 
covery of damages, or in the Court of Chancery for 
the colony, and the plaintiff shall be entitled to a like 
remedy for recovery as a British subject;” and by the 
3rd section, power is given to the Court of Chancery, 
to order sale of the mortgaged premises, as in cases 
where the mortgagor had consented to a sale. 

Now the provisions of this statute are, not that an 
alien is to take possession of the land so mortgaged, 
but that the Court shall take care that it is sold, and 
there is no authority to be found, more distinctly re¬ 
cognizing the doctrine respecting the inability of aliens 
to hold lands in our colonies, than in the enactments 
of this statute ; and looking at the state of the law, ante¬ 
rior to the passing of this act, recognized and recited 
by the act, it is quite clear that the legislature intended 
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to leave this doctrine unimpeached, and by the decla¬ 
ratory part of the act, have, in fact, strengthened and 
confirmed it. 


The cap. 25, of the same year, which was passed to 
explain the two former acts of the 13 Geo. II, c. 7, and 
2 Geo. Ill, c. 25, has in no way varied the effect of the 
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previous act. 


With regard to the objections urged by the appel¬ 
lants, that there is no machinery by which this law 
can be carried into effect, that would apply equally to 
many of our colonies, for, except the Supreme Court, 
there is no other Court of Exchequer ; but that is not 
a ground of objection which is tenable ; it cannot be a 
bar to the prerogative of the Crown, which will, if it 
think fit, readily create means to enforce its claims, if 
those means do not at present exist ; then, as respects 
the obtaining letters of denization, it is said by the ap¬ 
pellant s counsel, that no such letters have ever been 
required for aliens resident in India, and that there is 
no mode of obtaining such : that again, is a fallacy; 
letters obtained from the Home Office here, would be 
just as good for the purpose of holding lands in India, 
or in one of the colonies, as in this country itself ; 
there is no such thing as partial letters of denization ; 
they are in their very nature general, and must extend 
to all the dominions of the Crown. 


It is not fairly put, when it is said that the enforcing 
this rule of the law now, is a breach of faith ; the ab¬ 
staining from such a claim on the part of the Crown, 
may have been accidental, and probably arose, from 
there being no Crown law-officer in the Presidencies, 
the Advocate-General being the officer of the Com- 
pany, not of the Crown ; but the absence of asserting 
the prerogative, is no bar to it, when it comes in ques- 
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tion, and those who, like General Martin, being aliens, 
have purchased lands under such disabilities, must 
abide the consequence of their own acts ; it is an evil, 
which, if found to press hard, the legislature can re¬ 
medy without difficulty. 




In the case of Gabriel Vrignon, cited from the re¬ 
cords of the Supreme Court, it cannot be contended 
that, because no claim was made on the part of the 
Crown, or no notice taken by the Supreme Court, the 
prerogative of the Crown is barred, when it comes, in 
another case, to be asserted ; the case, however, proves 
too much, for the peace -with France was only in 1815 ; 
he must have been, at the time of making his Will, an 
alien enemy, and it cannot be contended that an alien 
enemy could have any legal title in lands ; the same 
rule applies to General Martin; he died in 1800 ; 
either it must be presumed that he obtained letters of 
denization, or he was an alien enemy, and as such, in¬ 
capable of holding lands. The act of 9 Geo. IV, c. 33, 
known as Mr. Fergusson’s act, has been fully com¬ 
mented on by the Attorney-General ; I entirely agree 
in his observations ; but I rely especially upon the 
13 Geo. Ill, c. 14, conceiving that no sound dis¬ 
tinction can be made between the colonies of the 
Crown in the West India isles, and its possessions in 
the territory of Asia ; and I submit, with great confi¬ 
dence, that the lands of General Martin, situate in 
Calcutta, or within the Presidencies of Fort William, 
or the provinces subject thereto, are forfeited, and 
must be declared to have escheated to the Crown. 


Mr. Tinney (in reply) : 

The inconvenience of applying the laws respecting 
aliens to the East Indies, is admitted on all hands, but 
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the law-officers of the Crown say it can be remedied, i 8 3 6 - 
by the Crown granting the funds, in this particular Mayor of 
case, to the objects contemplated by General Martin ^ 
in his W ill, and preventing, by legislative enactment, company? 
a similar inconvenience occurring again ; and they 
hold out a reasonable expectation, that that course 
^11 be adopted here, if your Lordships shall, in this 
respect, affirm the decision of the Court below. 


However satisfactory to the parties such a promise 
may be, it is better to have the limits of this branch of 
law well defined, for it is impossible to say, in what 
cases it may not be made applicable, if allowed here ; 
it is admitted that the rule cannot extend beyond the 
lands in Calcutta, and the Mnfussil ; the lands, there¬ 
fore, in Lucknow, are not affected bv it. 


No authority of any kind has been produced, to 
p h°w that the escheat to the Crown, in the case of 
alienage, is any other than a rule of municipal law ; 
it it were otherwise, it would prevail in other countries 
than England ; in the Canadas therefore, it might be 
expected, but there, the old French law, the Droit 
d’Aubame, which repudiates our law of alienage, pre¬ 
vails, and though at his death, the lands of an’alien 


go to the Crown, yet he can hold them during his 
life. The authorities referred to by Blackstone, vol. i, 
372, confirm this view, and show that by the civil laAv, 
no such prerogative as that contended for, existed! 
By the Mahomedan law, aliens may hold lands. The 
escheat of a copyhold, in the possession of an alien, 
cannot be ; it is contrary to the case in Styles, where a 
beneficial interest in copyholds was seized under in¬ 
quisition, and the judgment was removeas manus ; the 
Judges said that, in as much as it was a mere beneficial 
interest, the legal estate could not go to the Crown, 
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and from that time to this, there has been no decision 
touching the point of copyhold. 

The argument on behalf of the Crown, assumes, that 
if any part of the law of real property is introduced, 
the law respecting aliens must necessarily follow ; that 
is not a sound conclusion, nor is it warranted by the 
authorities cited ;* it must appear itself to have been 
introduced, being not a rule of tenure, but a municipal 
regulation. 


The charters of Geo. I and II, recite that foreigners 
have settled within the territories belonging to the 
Company ; that can mean nothing else than that they 
have become residents, and if so, purchasers and 
owners of houses and lands ; the charter under 13 Geo. 
Ill, c. 63, is, in fact, the first introduction of English 
law into the East Indies ; but it is chiefly for the 
purpose of establishing courts of justice, that that 
charter was granted, and nothing is said in it respect¬ 
ing the special introduction of any particular branch 
of the laws of this country. It provides, moreover, 
that such courts shall exist, only so long as the Com¬ 
pany shall continue in possession of their territorial 
acquisitions. By the 38th regulation of 1793, sec. 3, 
it is provided, “ that no European, of whatever nation 
or description, shall purchase real, or occupy directly, 
or indirectly, any land out of the limits of the town of 
Calcutta, without the sanction of the Governor- 
General in Council.” Now, if an alien could not hold 
lands before this regulation, what necessity was there 

for it? 

The act of the 9 Geo. IV, c. 33, which is known as 
Mr. Fergusson’s Act, and which makes real property in 
the possession of Europeans and others, not being Maho- 

* 1 Bla. Com., 108. 
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medans or Gentoos, assets for the payment of simple ,8 ^ 6 ' 
contract debts, affords the strongest argument in favour mayor of 
of the appellants; for the strained construction which ™ S 
has been attempted to he given to the word “ others,” Company* 
as meaning other European aliens, who have acquired 
letters of denization, and for which the counsel for the 
Crown are indebted to the suggestion of the Court, 
can never be supported ; according to the English law of 
alienage, an alien cannot die seised or entitled, but the 
words of the act are—” shall die seised or entitled 
there is nothing in the act to distinguish any of the 
various denominations of residents in India, not being 
Europeans, Mahomedans, or Gentoos, all of vliom are 
included under the word “ others,”—Parsee, Armenians, 

Burmese, Frenchmen, Chinese, &c. 

With respect to the act of Henry VIII, cited by the 
Solicitor-General, that is strongly in my favour, for the 
words there used are, “ within this realm, or any other of 
the king s dominions.” Now this is a legislative reco <r - 
mtion that the colonies are not part of the kingdom, 
but are other dominions, and Blackstone says, respect¬ 
ing those territories which belong to the Crown, but 
which are no part of the kingdom,—” the common law 
of England has no allowance ; they being no part of 
the mother country, but distinct, though dependent, 
dominions the law of alienage, therefore, could not 
prevail in them at the time of passing the act. The 
statutes 13 Geo. II, c. 7, and 2 Geo. Ill, c. 14 and 25, 
only prove that doubts existed with regard to the law 
of alienage in our American colonies, and were 
passed to encourage foreigners to make loans, by pro¬ 
viding special and extraordinary means for their secu¬ 
rity. The Solicitor-General’s argument, that these 

* Vol. i. 108. 
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•_,A. acts, either directly or indirectly, prove that aliens 
Lyons” 1 cou ^ not hold lands in our colonies, is not supported 

east India ^ the extraordinary remedies there given. The argu- 
companv. me nt 0 f the Attorney-General is, that aliens cannot 

hold lands in India, because they have no inheritable 
blood ; they cannot therefore transmit them : hut that 
is no ground of objection ; a bastard, in this country, has 
no inheritable blood, yet no one doubts but that if seised 
in fee, he can transmit his estate by Will. In what 
respect does the condition of General Martin, an alien 
by birth, but admitted and declared by the decree of 
the Court, to be entitled to hold lands in India, and 
devising the same by Will, differ? Against the finding 
of the Court, no question Avas raised, and it cannot 
now, as an after-thought, be impeached ; General 
Martin must be presumed to have been legally entitled, 
and to have acquired a license to hold lands, in pur¬ 
suance of the regulations. 

II. With regard to establishment of the College at 
Lucknow : The rule of the Court of Chancery here is, 
that it does not interfere in the execution of a foreign 
charity ; and the doctrine of cypres does not apply to 
such cases. The Master, after a second reference, has 
found, that the Supreme Court cannot carry that part 
of the testator’s Will into effect ; that finding is con¬ 
firmed, and a decree made thereon : that, therefore, is, 
in effect, a declaration by the Court, that the charity 
cannot be established; any any new inquiry is incon¬ 
sistent with that decree —Morgan v. Evans 9 But, 
suppose it otherwise, how can the Court give effect to 
the charity? Upon the further report obtained, the 
Master finds, that the government is willing to 
receive, and apply such sums, as the Court shall de- 

* 8 Bligh., New Series, 777, 797, 819. 
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cide, applicable to the charity. In the first place, that 
is not a finding, that the government can give effect to 
the charity ; and, in the next place, if it were, it is not 
such a mode of giving effect to it, as the Court could, 
or ought, to sanction. What security can the Court 
have, that the charity will ever be established: or, if 
established, will be permanent? The Supreme Court 
can exercise no control over the Governor-General ; 
nor can the government ensure the existence of the 
i? f 01T one moment, after it has parted with the 
funds. The case of Attorney-General v. Bishop of 
Chester, was a prospective charity : the fund was to be 
applied, if a certain state of things ever took place ; 
and the Court necessarily retained possession of the 
fund, to wait the happening of the event contemplated. 
That is not the case here. The college at Lnclnow is 
not to be established upon a future contingent event; 
but it is directed to be founded, and established, imme¬ 
diately. In the Attorney-General v. Lepine* a rever¬ 
sionary estate, bequeathed to the minister and church 
officers of a parish in Scotland, for charitable purposes, 
was directed to be invested in stock, in the name of 


the Accountant-General, and the dividends to be paid, 
from time to time, to the minister and church officers 
of the parish : but the Courts of Scotland, having ju¬ 
risdiction to administer the charity, an order, confirm¬ 
ing the Master’s report, in approbation of a scheme, 
was reversed. In the Attorney-General v. Stephens f 
the Court proceeded only so far as to appoint a trustee 
of a fund bequeathed to a foreign charity : it did not 
pretend to appoint a scheme ; but simply, upon the 
well-known principle of the Court, that a trust never 
fails for want of a trustee, it appointed one in the room 


* 2 Swan. 181. 


t 3 Myl. and Keen, 347. 
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i836> . of the British Consul-General and treasurer of the Bri- 
M t V ^!L of fish contribution fund in Lisbon, whose office, at the 

JLYUNS 

„ v - decease of the testator, no longer existed. That is 

East India 7 ° 

company, wholly inapplicable to the case now before the Court. 

There is no want of a trustee here, because, in fact, 
there is no trust to execute. The King of Oude does 
not claim the fund : there is no hand to pay it to : it 
must, therefore, fall into the general funds of the tes¬ 
tator, and form part of the residue. The doctrine of 
cypres cannot be applied to a foreign charity : the 
King’s sign manual cannot operate beyond the jurisdic¬ 
tion of the King’s Courts : there is no principle, or 
decision, for such a proposition. Upon the authority 
of the Attorney-General v. The Ironmongers’ Company, 
the third part of the residue, set apart for the college at 
Lucknow, if it does not go to the next of kin, must go 
to augment the several charities mentioned in the Will. 
The Mayor of Lyons would, in such case, be entitled 
to a moiety of such third. 


22 February 

1337 - 



Lord Brougham : 

The first, and by far the most important, question, 
brought before us, in this case, is, whether or not the 
testator, being an alien, could devise his real property : 
in other words, whether, or not, that portion of the 
English law, which incapacitates aliens from holding 
real estates to their own use, and transmitting it, by 
descent or devise, extends to Calcutta , and to the 


Mofussil. 

As the argument, for its extending to Calcutta, is 
very much stronger than that for its extending to the 
Mofussil, it may be well to consider the former in the 

first place. 

It is agreed, on all hands, that a foreign settlement, 
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obtained in an inhabited country, by conquest, or by 
cession from another Power, stands in a different rela¬ 
tion to the present question, from a settlement made by 
colonizing, that is, peopling an uninhabited country. 

In the latter case, it is said, that the subjects of the 
Crown carry with them the laws of England, there 
being, of course, no lex loci. In the former case, it is 
allowed, that the law of the country continues until 
the Crown, or the legislature, change it. This dis¬ 
tinction, to this extent, is taken in all the books : it is 


V. HULL 


one of the six propositions, stated in Campbell 
as quite clear, and no matter of controversy in th< 
case. And it had been laid down, in Calvin’s case; b 
Dutton v. Howell ;* in Blankard v. Gadd, (Salk.,) b; 
Lord Holt, delivering the judgment of the Court ; am 
nowhere more distinctly, and accurately, than in tin 
decision of this Court.f Two limitations of this pro 
position are added, to which it may be material tha 
we should attend. One of these refers to conquests 
or cessions. In Calvin’s case, an exception is made oi 
infidel countries ; for which it is said, in Dutton v 
HoweU, that, though Lord Coke gives no authority 
yet it must be admitted, as being consonant to reason 
ut this is treated, in terms, as an “ absurdity,” by tin 
Court, in Campbell v. Hall : the other limitation refer* 
o new plantations. Mr. Justice Blackstone,X says 
hat only so much of the English law is carried intc 
em by the settler, as is applicable to their situation, 
and to the condition of an infant colony. And Sir 
Wm. Grant, in Attorney-General v. Stuartfi applies 
the same exception, even to the case of conquered or 
ceded territories, into which the English law of property 
has been generally introduced. Upon this ground he 


Shower, Pari. Ca. 24. 
t 1 Bl. Com. 106. 
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held, that the Statute of Mortmain does not extend to 
the colonies governed by the English law, unless it has 
been expressly introduced there; because it had its 
origin in a policy peculiarly adapted to circumstances 
of the mother country. 


Then, is Calcutta to be considered as an uninhabited 
district, settled by English subjects ; or as an inhabited 
district, obtained by conquest or cession? If it falls 
within the latter description, has the English law, inca¬ 
pacitating aliens, ever been introduced? If that law 
has never been introduced, has there been such an in¬ 
troduction of the English law, generally, that those 
parts, which have been introduced, draw along with 
them the law touching aliens? An answer to these 
three questions, if it do not exhaust the argument, 
seems to carry us sufficiently near to the conclusion at 
which we seek to arrive; and it will include a consi¬ 
deration of the only reason for the proposition upon 
which the judgment below is mainly rested, viz., that 
the royal prerogative extends necessarily and immedi¬ 
ately, to all acquisitions, however made, and that the 
forfeiture of aliens real estate is parcel of that prero¬ 
gative. 

' 1. The district on which Calcutta is built, was ob¬ 
tained by purchase, from the Nabob of Bengal, the 
Emperor of Uindostan’s lieutenant, at the very end of 
the 17th century. The Company had been struggling 
for nearly 100 years, to obtain a footing in Bengal, 
and till 1696, they never had more than a factory here 
and there, as the French, Danes, and Dutch also had. 
Till 1678, their whole object was to obtain the power 
of trading, and it was only then that they secured it, 
by a firman from the Emperor; from that year, till 
1696, they in vain applied to the native government, 
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for leave to fortify their factory on the Hoogly, and it 
was only then that they made a fortification, acting 
upon a kind of half consent, given in an equivocal 
answer of the nabob ; encouraged by the protection 
which they were thus enabled to afford the natives, 


many of them built houses, as well as the English 
subjects ; and when the nabob, on this account, was 
about lo send a cady or judge, to administer justice to 
those natives, the Company’s servants bribed him, to 


abstain from this proceeding. 


Some years afterwards, 


the Company obtained a 


grant of more land and vil- 
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lages from the emperor, with renewed permission to 
fortify their factories ; during all this period, tribute 
was paid to the emperor, or his ofiicer, the nabob ; 
first, for leave to trade, afterwards as zemindars, under 
the emperor ; and in 1757, the year memorable for the 


battle of Plassey, the treaty with Jaffier Ally, indemni¬ 
fying them tor their losses, ceding the French posses¬ 
sions, and securing their rights, and binding them to 
pay their revenues like other “ Zemindars Eight 
years later, they likewise received from the native go¬ 
vernment, a grant of the Dewanny, or Receivership of 
Bengal, Bahar, and Orissa ; and of their subsequent 
progress in power, it is unnecessary to speak ; enough 
has been said, to show that the settlement of the Com¬ 


pany in Bengal was effected by leave of a regularly- 
established government, in possession of the country, 
invested with the rights of sovereignty, and exercising 
its powers : that by permission of that government, 
Calcutta was founded, and the factory fortified, in a 
district purchased from the owners of the soil, by per¬ 
mission of that government, and held under it, by the 
Company, as subjects owing obedience, as ’ tenants 
rendering rent, and even as officers, exercising, by dele- 
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gation, a part of its administrative authority. At what 
precise time, and by what steps, they exchanged the 
character of subjects for that of sovereign, or rather, 
acquired by themselves, or with the help of the Crown, 
and for the Crown, the rights of sovereignty, cannot 
be ascertained ; the sovereignty has long since, been 
vested in the Crown, and though it was at first recog¬ 
nized in terms by the legislature, in 1813, the statute 
53 Geo. Ill, c. 155, s. 95, is declaratory, and refers to 
the sovereignty, as “ undoubted,” and as residing in the 
Crown ; but it is equally certain, that for a long period 
of time after the first acquisition, no such rights were 
claimed, nor any acts of sovereignty exercised ; and 
that during all that time, no English authority existed 
there, which could affect the land, or bind any but 
English subjects. The Company and its servants were 
then in the situation of the Smyrna, or the Lisbon fac¬ 


tories, at the present time. 


2. The next question is, has the English law, inca¬ 
pacitating aliens, ever been introduced? It follows 
from what has been observed, not only that Calcutta 
was a district acquired in a country peopled, and 
having a government of its own, but that, for a long 
course of time, no such law as that which incapacitates 
aliens, could be introduced, any more than it could 
now be introduced into such part of the Asiatic, or 
Portuguese territory, as those factories may occupy. 
But even where the sovereignty rested in the Crown, 
there is every argument of probability, against a law 
being introduced, so inapplicable to the circumstances 
of the settlement. Sir William Grant’s reasons for 
confining the Mortmain Act to England, have a mani¬ 
fest application to this case ; for though they are mainly 
drawn from the provisions of that act being adapted to 
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the peculiar circumstances of the mother country, they ,8 3 6 - 
plainly proceed upon the assumption, that the inten- mayor of 
tion of the legislature to confine the operation of the LY ° NS 
act may be gathered from thence ; and it should seem 'S2 
that such intention is even more directly to be gathered 
fiom the tact, that the provisions in question are ma- 
nitestly inapplicable to the circumstances of the set¬ 
tlement. At whatever time the sovereignty was ac¬ 
quired, and the power of introducing the alien law 
became vested in the Crown, the real properly in Cal¬ 
cutta must have been held indiscriminately by subjects 
and foreigners ; the sudden application of such a law, 
is, in the highest degree, improbable, because it would 
work great inconvenience, and grievous injustice ; but, 
if the sovereignty was gradually acquired, if the tran¬ 
sition of the Company from the state of subjects under 
the Mogul, to an independent authority, was slowly 
made, by imperceptible steps, the introduction of the 
alien law became still more improbable ; for no act 
could then be done by the party obtaining the domi¬ 
nion, nor any stipulation made by the party becoming- 
subjects, to secure the rights of the one, or restrain 
the power of the other. This may always be done 
where a conquest, or cession, at once vests the sove¬ 
reignty of a district in one State, which had previously 
belonged to another ; the treaty may ascertain, and 
almost always does ascertain, the relative rights of the 
parties, as to the property of the country ; but in the 
present case, no such definition could possibly take 
place ; and this exceedingly increases the improbability 
of such a law having been introduced at all. 

Nor does the argument rest here ; the well-known 
facts are wholly inconsistent with the supposition that 
this law ever was in operation, and the acts of the so- 

1—37 
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acts of the Parliament itself, plainly proceed upon the 
footing of this law never having extended to Bengal. 


The facts must, of necessity, be numerous, and of 
constant occurrence, for every foreigner holding a house 
by lease, or by freehold tenure, affords an instance of 
the law not being in operation ; and no instance has 
been produced,—indeed it is agreed on all hands, that 
no instance has ever existed,—of a forfeiture to the 
Crown for this cause. There is no such a thing known 
in those parts, as an inquisition of office, or any ana¬ 
logous proceeding, or any proceeding whatever, for en¬ 
titling the Crown, or those exercising its delegated au¬ 
thority, to the real estate, or chattels real of aliens, 
within the district. When those foreigners die, their 
real estates have descended to their heirs, or been 
taken by their devisees, or been administered as assets, 
by their executors, without any claim ever having been 
made by the sovereign power, which would, here in 
England, have been entitled without any office. Eject¬ 
ments have been brought, and the parties in possession 
have never been advised to set up the defence, that 
the lessor of the plaintiff, claimed by descent from an 
alien, and dower has been assigned to widows alien, 
also. Previous to 1826, Avhicli is a long time after the 
present proceedings were instituted, and after the first 
decree in the cause, no mention of the subject appears 
ever to have been made, in any place, or in any court 
of justice ; assuredly, if the law be as is contended, 
and the Crown by law is entitled, no one can contend 
that it is too late to declare the law, and enforce the 
right ; but the whole question turns upon this,—has the 
law in question been introduced ? and the non-claim 
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ecause it is not merely the acquiescence of a party ; m^Tof 
it is the acquiescence of that power which alone pos- Lv ° NS 
sessed the right to introduce the law, and affords strong East * ndia 
proof that this power never had introduced it. company. 

But the acts of the same power, afford positive evi¬ 
dence, yet more distinct. The charter of the 13 Geo I 
expressly sets forth, that the intention of the Crown 
is to induce foreigners to settle within the district .— 

Whereas, the East India Company have, by a strict 
and equal distribution of justice, very much encouraged 
no on y our own subjects, but likewise, the subjects 
0 ier provinces, and the natives of the adjacent 
countries, to resort to, and settle in the said towns 
factories and place 8 , especially in Calcutta, Madras, 
and [ Bombay; to enable them the better to administer 
justice corporations of mayor and aldermen are con¬ 
stituted, with power to administer justice ; and it is ex- 

nTll bo OVld t- y ° f the a,dermen ' SGVen sha11 b * 

0 her province or State, in amity with the Crown, and 

“ 1 ,h l p “ es - 111 the 

Ton°lL?7 e J n the province is > addi ”g the 

t on hat of the nine aldermen, the two foreigners 

f a e rotestants. This charter could hardly have 
been so wordod, had the Crown intended ^ * 

should be incapable of holding lands ; and it certainly 
could never have contained the provision directing two 
aliens to hold offices of trust, under the Crown or di 
recting all the aldermen, including the aliens to be 
chosen out of the principal inhabitants, if the general 
incapacities of aliens, by the English law had been intr 0 
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^6^ duced into Bengal; for even if their disqualification to 
Mayor of hold office can be traced no higher than the statute, 

LYONS 7 

v . there can be no argument raised in favour of the intro- 

ji j NDlA ^ 

company, duction of this part of the English law into Calcutta, be¬ 
fore the statute 11 & 12 Will. Ill, c. 44, was passed. 

Observe too, in what way the supreme authority in 
Bengal, exercising the delegated powers of sovereignty, 
regards aliens ; and mark if it views them as at all on 
a different footing from subjects in respect of rights of 
property. The Regulation 38, a.d. 1793, was made, as 
the title states, to enforce the “existing rules against 
Europeans of any description holding lands without the 
sanction of the Governor in Council and the third 
section enacts, that “no European, of whatever nation 
or description, shall purchase, rent, or occupy, directly 
or indirectly, any lands out of the limits of Calcutta, 
without the sanction of the Governor-General in Coun¬ 
cil ; and all persons now so holding land beyond the 
limits of Calcutta, without having obtained such per¬ 
mission, in opposition to the repeated prohibitions of 
Government, or who may hereafter so purchase, rent, 
or occupy land, shall be liable to be dispossessed of the 
land, at the discretion of the Governor-General in 
Council, nor shall they be entitled to any indemnifica¬ 
tion for buildings which they may have erected, or 
other account.” No statute made for England could • 
have been so framed. It would have been absurd to 
prohibit Europeans, “of whatever nation or descrip¬ 
tion,” doing that which only one class of Europeans, 
viz., British subjects, could by law do. The provision 
of the Bengal regulation, manifestly proceeds upon the 
assumption, that persons other than subjects, could, 
but for the prohibition, and the former rules which it 
is made to enforce, have held lands. It declares that 
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aliens, as well as subjects, shall be liable to be dispos- , 8 36 . 
sessed of lands purchased contrary to the enactment, mayor of 
which would have been wholly absurd if aliens had L ™ NS 
been liable to be dispossessed upon office found, whe- ^om^ny? 
ther the prohibition had been issued or not. It would 
be difficult to produce a clearer recognition, that the 
sovereign power did not consider that the alien law had 
ever been introduced into Bengal; but it seems also to 
admit, that in ( alcutta, and notwithstanding the pro¬ 
hibition, foreigners as well as subjects, might hold lands 
without licence, for it confines the prohibition to the 
Mofussil : “out of Calcutta ” are the words. 

The same inference is more strongly raised by the 
statute 9 Geo. IV, c. 33, “for declaring and settling 
the law respecting the liability of the real estates 
of British subjects and others within the jurisdiction 
of the Supreme Courts in India, as assets for the pay¬ 
ment of the debts of their deceased owners.” It de¬ 
clares and enacts, that when any British subject shall 
die seised of, or entitled to, any real estate in houses, 
lands, or hereditaments, or “whenever any person, not 
being a Mahomedan, or Gentoo, shall die so seised or 
entitled, then such real estate of such British subject 
or other person as aforesaid,” shall be assets ; and it 
afterwards declares the executor or administrator “of 
such British subject, or other person,” entitled to sell 
and dispose of such real estate, and to convey and as¬ 
sure the same to purchasers, in as full and effectual 
a manner as the testator or intestate, could or might 
have done in his lifetime. Surely this could have no 
meaning, unless persons other than British subjects, 
that is aliens, could by law be seised of or entitled to, 
real estate ; and nothing could be more absurd than to 
declare, that the executors and administrators of aliens 
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shall be entitled to sell the real estates of aliens, testa¬ 
tors or intestates, in as full and effectual a manner in 
law as the testators or intestates could have done, if 
those testators or intestates could not in any manner 
or way have sold or devised, or in any way have dealt 
with such estates. Suppose such an enactment in any 
statute relating to this country, and see how absurd it 
would have been. This seems strongly to prove, that 
our law as to aliens was not understood by the legisla¬ 
ture to have been introduced into India before 1828 ; 
and yet the earliest of the cases, the only one before 
the case at bar, had then been decided at Calcutta. 

But it seems to be contended both here and below, 
that there is something in the law incapacitating aliens, 
which makes it, so to speak, of necessary application 
wheresoever the sovereignty of the Crown is estab¬ 
lished, as if it were inherent in the nature of sovereign 
power. To this a sufficient answer has been already 
afforded, if the acts of the sovereign power to which we 
have referred, show that no such application to Bengal 
ever was contemplated, unless direct authority can be 
produced to show that the right is inseparable from the 
sovereignty, and, as it were, an essential part of it. 
Now, there is no intimation of any thing of the kind in 
those cases where the whole subject is discussed most 
at large, as in Calvin’s case, where all the doctrines 
connected, however remotely, with each head of the 
argument, are broached ; Lord Hale’s famous judgment 
in Collingwood v. Pace ;* and Lord Mansfield’s in Hall 
v. Campbell. But in the absence of any such authority, 
the distinct recognition by the sovereign, of the capa¬ 
city of aliens, is itself a strong authority against the po¬ 
sition, which affirms the title of the Crown to aliens 

* 1 Vent. 413. 
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estate to be inseparable from the sovereignty. At the 
very least, it shows either that the right in question 
does not exist, or that it has been waived and removed. 

It should seem, however, independent of these con¬ 
siderations, that there is no warrant in the nature of 
the thing for the position, that this right is an incident 
of sovereignty. It certainly is not an incident to sove¬ 
reignty; in several other countries the sovereign has 
no such right. In France, for example, aliens can hold 
lands without entitling the Crown, and can transmit 
them to their heirs. This was abrogated by ordonnaux, 


13th October 1814, the Droit d’Aubaine having been 
abolished at the Revolution, and the proviso of reci¬ 
procity at the Restoration introduced (provided the law 
of their own country gives the same right to French 
subjects then seised of lands). Besides, if reference be 
made to the prerogative of the English Crown, that 
prerogative in other particulars is of as high a nature, 
being given for the same purposes of protecting the 
State ; and it is not contended that these branches are 
extended to Bengal. Mines of precious metals, trea- 
sui e-trove, royal fish, are all vested in the Crown, for 
the purpose of maintaining its power, and enabling it 
to defend the State. They are not enjoyed by the so¬ 
vereign in all or even in most countries, and no one 

has said that they extend to the East Indian posses¬ 
sions of the British Crown. 


■ 836. 

Mayor of 
Lyons 


v. 

East India 
Company. 


3. Can it then be contended, that the general intro¬ 
duction of the English law draws after or with it that 
branch which relates to aliens? This is the third 
question proposed, and to this an answer, or the ma¬ 
terials for an answer, have already been furnished ; for 
had the negative position only rested upon want of in¬ 
stances where the rights of the Crown had been en- 
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forced, it might have been said that the general appli¬ 
cation of the English laws implied that of the portion 
in question ; but the acts of the power which alone 
would introduce this portion, and which alone intro¬ 
duced the English laws generally, show that it was 
introduced, not in all its branches, but with the excep¬ 
tion of this portion at the least : this must be admitted, 
unless it can be maintained that there is no possibility 
of introducing the English laws at all, without intro¬ 
ducing every part of them, which clearly cannot be 
asserted ; for notwithstanding the extent to which the 
laws have been introduced, it is allowed on all hands 
that many parts of them are still unknown in our 
Indian dominions. 


The argument to which we are adverting assumes, 
that the English laws regulating real property generally 
have been introduced, and for this position the case of 
Freeman v. Fairlie* is cited. But that case only decided 
that the estate in land and tenants of a British sub¬ 
ject in Calcutta, was of such a nature as to descend to 
him according to the English law of succession—that 
it was freehold of inheritance. It is true that this con¬ 
clusion was reached by the adoption of the larger po¬ 
sition, that the English law had been introduced into 
the settlement ; but whatever went beyond the point of 
the land being freehold of inheritance was obiter, and 
cannot be said to have been decided. It must further 
be observed, that the grounds of the more general po¬ 
sition, were chiefly the practice of the settlement in 
regard to the mode of conveyances, viz., by lease and 
release, with the course of succession, and also the 
charters of the Company, with the Acts of Parliament 
referring to them, the charter of the 13 Geo. I, being 


* Post. 
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the one principally cited. Now no one who reads that 
able judgment can entertain a doubt, that the same 
learned judge, had he been called upon to determine I lyons >F 
whether or not the law extended to alien incapacities, east India 
when he found the practice wholly against this exten- C0MPANY - 
sion without any exception, and when he also found 
the language of the charters, especially that of 1726, 
as well as the provisions of the regulations 1793, and 
of the act passed in 1828, all proceeding upon the sup¬ 
position of aliens being equally capable with subjects 
of holding and transmitting real property,—would have 
decided against extending and applying to the law of 
alienage, the proposition which he had laid down upon 
the facts then before him, and upon the branches of 

the English law connected with the case under his im¬ 
mediate consideration. 


If, indeed, the whole English law of real property, 
or even all its principal provisions, have been intro¬ 
duced into these settlements, an event which must have 
taken place many years back, how came it to pass, that 
as late as 1817 there could have been any question 
made, whether or not Wills to pass real estate must be 
witnessed according to the provision of the Statute of 

' 1 auds 1 Yet xt was th en, and while Freeman v. Fairlie 
was pending before the same Court, for the first time 

e ermined, that those provisions extended to Calcutta 

determined too upon a full inquiry into the facts, 

and examining evidence of persons conversant with the 

nchan law ; and it is plain, from the inquiry which 

n dliam Grant had directed, and from what Sir 

Thamas Plumer afterwards says in giving judgment * 

that the mere proof of property being fee simple and 

inheritable by the English law was not deemed suffi 

* Gardiner v. Fell, p os t. 
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cient, but a further inquiry was directed, whether it 
passed by Will, without more than two subscribing 
witnesses. Nor can any distinction be taken between 
that case, and the present, upon the ground that there 
the question related to the introduction of a statute, 
and that here the introduction of the common law is 


in dispute ; for in Freeman v. Fairlie, and in almost 
every question that can be raised, touching the appli¬ 
cation of the forms of conveyance known in our law, 
the argument is confined entirely to assurances, which 
are the creatui’es of statute. No instance has ever been 


produced of land passing in Calcutta, by the common 
law conveyance of feoffment and livery. The introduc¬ 
tion of the English law is proved by showing, that the 
mode of conveyance is adopted by lease and release, 

that is, upon the Statute of Uses. ^ 


Reference has been made, both here and in the Comt 
below, to the opinion of Sir F. Norton, in 1764, and 
the true account of that opinion was given here, though 
it does not seem to be accurately understood below. 
It holds very distinctly, that the subjects of a con¬ 
quered or ceded territory, are only to be considered 
as not being aliens, by virtue of the treaty which gives 
them the rights of subjects, and that none but such as 
can claim the benefit of the treaty can hold or transmit 
lands. We say this is the purport of the opinion, and 
that it was so represented here ; for indeed, the argu¬ 
ment maintained by the Crown, requires the proposi¬ 
tion to be carried thus far—that upon a conquest or 
cession, all the inhabitants continue aliens after the 
change’of dominion, unless, and until, the conqueror 
or purchaser grants their naturalization. But this po¬ 
sition seems wholly untenable, for all the authorities 

* 2 Chal. Opinions, supra . 
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lay it down, that upon a conquest, the inhabitants , i836 \ 
ante nati, as well as post nati, of the conquered coun- m £' Y ons F 
try become denizens of the conquered country ; and to ». 
maintain that the conquered people become aliens to company* 
their new sovereignty upon his accession to the domi¬ 
nion over them, seems extremely absurd,—almost as 
inconsistent with common sense as it would have been 
to hold the English inhabitants aliens under James I, at 
a time when there was even a question raised whether 
the ante nati of Scotland did not become bv his acces¬ 
sion denizens in England. The Court below, it must 
be observed, distinctly admit that conquest operates 
what they term a virtual naturalization. But Sir F. 
yo'ton holds, that without express provision in a 
treaty, the subjects conquered are aliens ; even if all 
the rest of the argument be admitted, still it cannot be 
denied that the Crown may relinquish its prerogative ; 
indeed, whenever the inhabitants of conquered pro¬ 
vinces are held to obtain the rights of subjects by 
treaty, (and even Sir F. Norton has no doubt of this 
being possible,) those who hold the doctrine the most 
vigorously, must say that the treaty is a voluntary 
abandonment of a right of the Crown. It evidences 
the will of the sovereign to exempt the conquered ter¬ 
ritory from this branch of his prerogative. But the 
same will of the sovereign may be collected from other 
circumstances, and the like abandonment of the prero¬ 
gative be thus evidenced. The charters, regulations, 
and the Act of Parliament, to which reference has so 
often been made, appear sufficient circumstances from 
which to collect this will of the sovereign, and so prove 
the abandonment in the present case : and this even 
upon the supposition, that in consequence of the pre¬ 
rogative being generally admitted, the proof lies on 
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those who would set up an exemption ; on those who 
would show that the English law of forfeiture, was not 
introduced into Calcutta ,—rather than on those who 
undertake the affirmative proposition. 


Upon the whole, their Lordships are of opinion that 
the law, incapacitating aliens from holding real pro¬ 
perty to their own use, and transmitting it by descent 
or devise, has never been introduced into Calcutta. 
There appears still less reason to hold that it has ever 
obtained a footing in the Mofnssil ; but into the addi¬ 
tional grounds for differing with the Court below, 
upon that part of the case it is unnecessary to enter, 
as we consider that the decree must be reversed upon 
the part relating to the Calcutta property, and there¬ 
fore, can have no doubt as to pursuing the same 
course with the part relating to the Mofussil property. 
Upon this branch of the cause, therefore, it will be 
necessary to reverse that part of the decree which de¬ 
clares that the testator having been an alien at his 
decease, his lands and houses in Calcutta, would not 
pass by his Will; and that there was not evidence suf¬ 
ficient to determine whether or not the testator’s lands 
and hereditaments in the Mofussil, could pass by his 
Will, together with the consequential directions ; and 
then to declare that all the real property of which 
the testator died seised within the Presidency of Fort 
William, whether in Calcutta or not, except in Chan- 
dernagore, passed by his Will, and formed part of the 
residue ; and an inquiry must be dii ected as to the 
nature and tenure of the property at Ckandernagore, 
and the usages and laws prevailing there, touching the 
right of an European alien to devise the same, con¬ 
fining the inquiry directed by the decree to such pro¬ 
perty, and to ascertaining what part of the funds now 
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standing to the account of the cause, has arisen from 
the rents and profits of the property at Chandler nag ore, 
and the interest of those rents and profits. 

IL Tlle next pond is raised by the course pursued 
below, upon the Master’s report of the 19th July 1830 
the re-hearing,-25th July 1831, and the Master’s re¬ 
port, of 1831 ; and this becomes very material, as invol¬ 
ving the question, whether or not the Court was con¬ 
cluded as to the bequest for Constants College, or the 

Lucknow Parity, by what the Master had in the first 
instance found, and by his finding being confirmed. 

he decree, 2nd December 1822, directed an in 

quiry whether the college could be established, and 

whether the bequest of 4,000 rupees for liberation of 

prisoners at Lucknow, could be carried into effect with 

reference to the testator’s intention, and the sanction 

M + SP rr p° U °* t]l ° Lucknow Government. The 

Master, 3rd February 1830, made his report in the 
neg^ve, as to the 4,000 rupees, following the word 
of the decree ; and as to the college, he reported that 
lore was not sufficient evidence before him, to enable 

. " rep f‘ • b,lt »» no further evidence was likely L 

t had 

“m';. r thc 

To this an exception was taken nn tv, 

the Master had not reported as directed • tnTtl ^ 
ception being allowed it t , 1 the ex ' 

Master, who reported, ’ 9th July 1830 ^b ^ ^ ^ 
establishment of the college nor the 1 Meither ^ 

rupees, could, with reference to 1 ° f 4)000 

ttons, and the sanction and disposition o !TeZclnZ 
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Government, be carried into effect. This second report 

M Lyons* was C011 fi rme( 5 by an order made 17th February 1831, 
v. which stands still unaltered. Notwithstanding this, 

East India 

company, the Court, on the re-hearing, referred it to the Master, 

to inquire and report whether or not the Governor- 
General in Council, had the means of giving effect to 
the bequests above mentioned ; and whether the Go¬ 
vernor-General would receive, or authorize some one 
to receive, the fund for these purposes. The Master, 
on the 5th November 1831, reported that the Gover¬ 
nor-General was willing to do so, and annexed to his 
report the letter of the Government secretary, stating 
that the Government had no objection to apply the 
money through the Government agent, at Lucknow. 
But the Master did not answer the most material 
question put to him ; he did not report whether or 
not the Governor-General had the means of giving 
effect to the bequests. The Court, however, on the 
20th March 1831, confirmed the report, and decreed, 
that, as it was unable to give effect to the bequest 
itself, and as the Governor-General had the means 
and was able to give effect to the bequest, and was 
willing to receive the fund, it should be paid over to 
him, or such person as he should appoint. 

The irregularity of the whole proceeding is mani¬ 
fest. The Master’s report stands confirmed, that the 
bequests could not at Lucknow be carried into effect, 
and the subsequent reference for inquiry, the report 
and confirmation, with the decree proceeding upon 
it, could not be made while that order stood. In the 
Courts of this country, there could be no doubt at all 
upon this head : even this would have been set aside as 
of course ; and although sitting in this place, their 
Lordships are in the practice of refusing to let mere 
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matter of form shut them out from the substantial 
merits, yet the irregularity, and indeed the total in¬ 
aptness of the proceeding, is such as could not have 
been disregarded, had it not been for one considera¬ 
tion of material importance. There was no party in 
the Court below, interested in objecting to this pro¬ 
ceeding, or rather, indeed, all parties might be said to 
have an interest in letting the irregularity pass, and 
the first report, with the order confirming it, stands. 
Their Lordships do not therefore think that they 
should satisfy the justice of the case, were they to 
suffer the objection now to be taken with effect, and 
the material portion of the decree, to be thus’frus¬ 
trated But it was fit to mark their opinion of the 
irregularity, which, in any other circumstances, must 
have proved fatal. There is another material conside- 
lation, besides the one already stated, in favoui of 
getting over the irregularity in the present instance, 
the first inquiry and report set forth, that the bequest 
could, not be carried into effect, with reference to the 
sanction and disposition of the Government of Oude. 

Now the evidence only states, that the King of Oude 
has no objection to the establishment, though he will 
not piomise to encourage it by his countenance and 

dence° /T rt th6n S0emS t0 «° be y° lld th e evi¬ 

dence as regards the college, though it seems quite cor¬ 
rect as regards the 4,000 rupees. The inquiries after 
wards directed, apply to the proposed interference of 

ho Governor-General, to aid the establishn^t of 

CO lege with the Lucknow Government ; and it 
may be contended, that it the first report had been more 
n. accordance with the evidence, there would not have 
been any mater,ol discrepancy between its finding, and 

subsequent inquiry , tor the subsequent inquiry 
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might be only to ascertain whether the means existed, 
with the help of the Governor-General. Then, supposing 
the irregularity got over, we come to the next question. 

III. Can the decree, as to the application of the 
fund, stand?—Shall the fund be applied to the esta¬ 
blishment and support of a college at Lucknowl— Shall 
it sink into the residue, and be divided between the 
two charities appointed to be established at Calcutta 
and at Lyonsl —for the cases of Attorney-General v. 
Bishop of Llandaff, and Attorney-General v. Iron¬ 
mongers’ Company, make it clear that in this case, 
which is indeed stronger than either of those, the other 
two charities must take, if the gift fails as regards the 
third. If the fund is to be applied in Lucknow, shall it 
be applied as the decree directed, or in what other 
way?—But it must here be observed that the decree 


assumes the Master to have reported on the evidence 
before the Court, to have proved that the Governor- 
General has the means of giving effect to the bequest 
at Lucknow ; but this nowhere appears in any way. 
The report of the 5th November 1831, states that the 
inquiry directed, had been made; viz., whether the 
Governor-General had the means of giving effect to the 
bequest, and was willing to receive the fund, and apply 
it ; but only adds, that the Governor-General was 
willing, without stating whether or not, he had the 
means. The correspondence annexed to the report, 


contains a question put to the Governor-General, by 


the Company’s acting Attorney, whether or not, by 
the Court declaring its own inability to give effect to 
the bequest, (but stating that the Governor-General had 
the means of so doing, and was willing to receive and 
apply the fund,) would be proceeding upon a right con¬ 
struction of the Governor-General’s former answer, 
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that the services of the .British officer at Lucknow, would l8 J 6 - 
always be available for the purpose required? The ma'toTof 
answer of the Governor-General avoids the question as “ 

to his having the means, and only states, that if the E comp'^ A 
ourt chooses to leave the entire matter to the Go¬ 
vernment, lie sees no objection to transfer the duty to 

thp fli/anf of T ./li /) _ *11 • _ 


™ uanoiui me auty to 

the agent at Lucknow, and will receive and apply the 

In returning this answer, the Government 

r\ t A i . « 


- — ” vjuveminent 

secretary refers in terms, to the words of the proposed 

decree, as stated in the question put by the Company’s 
acting Attorney, and as he is silent upon the material 

portion of those words, referring to the Governor-Gene- 
ral hawng “the means," there seems no room to doubt 
that the question is purposely avoided. We do not 
therefore think it possible, that this part of the decree 
can stand, because the foundation is removed ou which 
i is rested. The Court must have an answer to the in¬ 
quiry, and a reasonable ground for assuming that the 
bequest can be carried into effect, before it can part 
with t o fund. But the manner in which it is proposed 

to part with the fund is also, in our opinion, 

The Court gives the control of it, not to any party or 

as wIsT te ”‘ “ Uthority ’ out by the testator, 

the other cases of tins class , „„ r does it give the eon 
trol and management to any person under its own su 
permtendence, and amenable to its jurisdiction 

“ “> » ‘otting go ^ 

at once departing with its jurisdiction to those whl I 

never, m any way, be interfered with, or called to ac 
count. It appears clear, that if the rw u , , 

satisfied of the means existing for effecting the testa- 

* 1 Bro. 0. 0. 571. 
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tor’s purpose at Lucknow , there should have been ap- 
pointed a trustee or trustees for applying the fund, 
under the superintendence of the Court, and that 
these trustees should, therefore, have been persons re¬ 
siding within its jurisdiction, and if officers of its own, 
so much the better. 

This part of the decree must therefore be altered, 
by reversing the part which declares that the Governor- 
General had the means, and was able to give effect to 
the bequest for the college at Lucknow, and such part 
of the consequential directions as relates to paying 
over the fund to the Governor-General, or person ap¬ 
pointed by him. But the part of the decree declaring 
i,he bequest of 4,000 rupees void, is to stand, and also 
the part relating to sums which may be due to persons 
on account of any expenditure already made at Luck- 
now. Then for the part reversed, there must be 
substituted a direction that further inquiry be made as 
to the power of the Governor-General to aid trustees, 
to be appointed by the Court, in giving effect to the 
bequest regarding the college ; and if the Court shall 
be satisfied that in this, or in any other way, such 
trustees can give it effect, then the fund is to be paid 
over t6 such trustees, who are to report, from time to 
time, to the Master, and to administer the fund under 
the superintendence of the Court ; the Court giving 
such directions as may be necessary to establish the 
charity according to the Will. Their Lordships are 
well aware that in pursuing this course, they are sanc¬ 
tioning a proceeding, for which there is no exact and 
complete precedent in the administration of charitable 
funds in this country ; but, in one respect, there is 
sufficient authority, viz., as far as regards a postpone¬ 
ment of distributions, and the not declaring the gift 
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void, on account of any present difficulty in giving il 
effect : the case of Attorney-General v. Bishop oj 
Chester, furnishes a direct authority for not declaring 
a legacy void, because it was for an object which could 
not, at the time, be accomplished, and for retaining the 
fund in Court until it should be possible to apply it • 
no doubt if, in that case, some years had elapsed, and 
no Prospect appeared of an episcopal establishment in 

CaU f a ' l the Court then have declared the legacy 

void, and distributed the fund to the parties entitled ; 

heie, if it shall be found either at first, that there can 

ft W a n P !i 1011 ° f thC fUnd in the ma ”»er directed by 

fail H ii T h P ! tlU8teeS ’ aft6r makhl ^ th * a ttempt, 
in it, the Court will then direct the same applica¬ 
tion to be made of it, which they would have done had 
the bequest been at first declared void. 

Where there exists a party entitled to receive a 
und bequeathed for a foreign charity, there can be no 

ion.made to give ovei ‘ that fund to him and 

the°T g Um t0 administer i4 “ the country in ’ wh ich 
edly done b'oth wh 6 eStablislled ! ,tis been repeat- 

tion of the^ Court Z A Pa !‘ y WaS withi “ the * 

Mamet v. Vulliaml I it A' 7“ i' WaS bcyond as 

formerZed™" ,' * * ^ th. 

Ihe Court has gone further of l a + 

Lord Hardjeieb thought he couYd 'ZoTZ T” 

oo directions as to the distribution, fitt in TT 
Grant 1795, OUphani v. Hendrie, and in Atf ^ 
General v. Lepine, the Court interfered T 
plication of the fund directing a scheme! caTr y £ 

* 1 Bussell 112. y 6 
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charity into execution. In the latter case the objec¬ 
tion was taken to the jurisdiction, on the ground that 
the charity was to be executed in Scotland, but it was 
abandoned, and the decree affirmed on the re-hearing. 
In a subsequent stage ot the same cause, the objection 
appears to have been renewed with effect : for there is 


a report ot a re-hearing of the former decree, when 
Lord Eldon reversed so much of it as directed the 
scheme approved by the Master to be carried into exe¬ 
cution. There is another case, the Attorney-General 
v. the Mayor of London * as to a charity in America, 
in which no difficulty was held to exist in directing a 
scheme, as long as the American settlement remained 
under the Crown, but then it was contended that, the 
moment they became severed, by the cession at the end 
of the American War, the objection for the first time 
arose. The Court appears there, nevertheless, to have 
directed a scheme, though it was said, and justly said, 
that exactly the same objection as to the jurisdiction 
existed to the scheme being directed before the sever¬ 
ance as since ; for the Court of Chancery had no juris¬ 
diction before the severance to grant a scheme, except 
to a party within its jurisdiction : the Court operating 
through those parties, the severance made no differ¬ 
ence in that respect. The difficulty in the present case 
arises from there being no party entitled to receive and 
administer the fund abroad, to whom the Supreme 
Court in Bengal could hand it over, and no person 
within its jurisdiction who could administer the fund 
under its superintendence. But, as in this country 
the Court has directed a scheme where there was a 
party, so it has also supplied the want of a trustee. 
In Attorney-General v. Stephens , the charity was to 

* 2 Swan. 180 ; 3 Bro. C. C. 171 ; 1 Ves. J. 243. 
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be executed in Lisbon, and two trustees had been named 
by the testator, one of whom was an official person, 
under an Act of Parliament, which being repealed, 
the co-trustee only remained. This was the Consul- 
General, and he refused to continue in the trust with¬ 
out another to aid him. The Master of the Rolls 
appointed a new trustee on the Consul’s application. 
Possibly this decision, taken with the former one may 
afford a precedent sufficiently near the present, to’ war¬ 
rant the course taken. But its complete justification 
must be sought in the peculiar circumstances of the 
case, and where there exists any possibility of pursuing 
the declared intention of the testator, upon the sub- 
jeet. ot which of all others, he plainly was the most 
anxious their Lordships would be very unwilling to 
rust rate that intention by directing the funds to other 
objects. This seems to have been the strong inclina- 

on o the Court below, and we only differ with them 
as to the means of giving effect to it. 

This, however, is not the peculiarity to which we 
principally refer. The objection in the ordinary case 
to administering a foreign charity under the superin. 
en enee ot the Court, is this : those who are engaged 
in the actual execution of it, are beyond the Court’s 
control, and those who arc within the jurisdiction, are 
answerable to the Court for the acts of persons as to 
Whom they can derive no aid from the Court. Such 
an office will not easily be undertaken by anv one ■ 
and its duties cannot be satisfactorily performed • at 

-east the party must rely more on the local, that is the 

foreign authorities, for help, than on the Court to 
winch he is accountable. 

But in the present case, there is reason to hope for 
the interference of the Government. P 
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The Court cannot shut its eyes to the weight which 
that Government has with the Court of Lucknow. It 
can hardly be said, that the authorities there are 
wholly on the footing of a foreign and unconnected, 
though possibly they may be an independent, State, and 
there seems sufficient ground for expecting that the 
Supreme Court may find fit persons, possibly official 
persons, willing to undertake the office of administer¬ 
ing the charity under its superintendence. The juris¬ 
diction of the Court, moreover, extends over all Bri¬ 
tish subjects residing within the limits of the charter, 
whether in the British or native dominions, and this 
affords facilities for the execution of the charity under 
the Court’s superintendence, which could not exist in 
any of the cases cited. 

IV. The question on the Mortmain Act cannot be 
said any longer to exist in the cause. It is agreed, on 
all hands, that the statute does not apply to India. 
With respect to the application of the fund, should the 
execution of the bequests be found impossible, their 
Lordships decline giving any directions, because it 
might produce an impression that they doubt the pos¬ 
sibility. 

Whereas upon all the facts in the case, and all that 
is known of the state of affairs in the East Indies, 
they entertain no doubt whatever respecting it. 

V. The Court below properly ordered the costs of 
all parties to be taxed, as between solicitor and client, 
and paid out of the general fund standing to the credit 
of the four causes. The costs and charges of the 
present appeal must be taxed in like manner, as be¬ 
tween solicitor and client, and paid out of the fund 
standing to the general credit of the cause ; the sum 
advanced being liable to apportionment among the 
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funds, when the cause goes bad 
Court. 


to the Supreme ,8 3 6 - 


In pursuance of the above judgment, the Judicial 
Committee presented their report to His Majesty in 
Council, setting forth the several points in which the 
decree in the Court below ought to be reversed ; and 
declaring, with respect to the Lucknoiv charity, “ that, 
“ the same should be reversed, and that instead 
thereof, it ought to have been, and should be de¬ 
creed and declared, that if the whole sum of 2,00,000 
sicca rupees, bequeathed in the thirty-third article of 
the said Will of the testator, Claude Martin, for the 
“ finishing the house of Constants, hath not been ex- 

“ P ° nd ? d and a PP lied for that purpose, whatever mav 
“ remam theroof > ought to be set apart from the funds 
“ now stan ding to the general credit of the said causes, 

“ and carried to a separate account, to be entitled,— 

“ ‘the building and repairing fund for the house and 
‘ establishment at Constants ’ subject to the further 
direction of the Siipreme Court, and without preju- 
“ dice to the final application of the same fund, un- 
“der the directions hereinafter contained, or other¬ 
wise ; and that the said Supreme Court should give 
“ a11 necessai T directions for that purpose ; and that 

“ ° ut ° f the same funds . standing to the general credit 
‘‘ of the said causes, a further sum of 1,00,000 sicca 
rupees, being the amount bequeathed in the thirtv- 

“ tll ! i rd arti0le ° f the said Will, for the support of a 

„ C ° , e ° G and Sch ° o1 at Lucknow, together with accu- 
muhtions of interest on the same, from the death 

„ ° f the S3ld testator “til the setting apart of the 
Pame > bc set and be carried to a separate ac- 
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count in the said causes, to be entitled,—‘ Lucknoiv 
college and school fund/ subject to the further order 
“ °f the Supreme Court, and without prejudice to any 
“ question as to the final application of the same fund; 
u un der the directions hereinafter contained, or other- 
“ w ^ se J an d that out of the funds, standing to the ge- 
u ueral credit of the said causes, the further sum of 

“ three lacs of rupees, or so much thereof, as the said 
Court shall find necessary, be also set apart, without 
prejudice to any question as to the final application 
°f so m uch of the interest thereof, under the said 
“ Will applicable to the maintenance of the charitable 
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establishment at Lucknow, and subject to the fur¬ 
ther order of the Court ; but in the meantime, 
any monthly or periodical payments which shall 
have been directed by the Supreme Court, to be 
paid out of such interest, are to be continued. And 
their Lordships do agree further, humbly to report 
that it should be referred to the Master of the said 
Court, to inquire and report to the said Court, whe¬ 
ther it is in the power of the Governor-General in 
Council, at Fort William, in Bengal, to aid trustees 
to be appointed by the said Supreme Court, so as to 
enable them to give effect, according to the said tes¬ 
tator’s Will, to the bequests respecting the charitable 
establishment and institution at Lucknow, contained 
in the Will of the testator, and thereby directed 
to be attached to the establishment of Constantia 
House, or whether any other, and what means, 
through the medium of trustees, exist for giving 
effect to such bequest ; and that if it shall appear 
that by the aid of the said Governor-General in 
Council, or otherwise as aforesaid, effect can be 
given to the said bequest, some proper persons be 
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“ appointed by the said Supreme Court, to be the 
“ trustees of the said charity, to whom the interests 
“ of the funds applicable for the support of such cha- 
“ rity, should be from time to time paid, to be by 
“ them applied and administered under the superin- 
“ tendence of the said Supreme Court, in founding, 
“ establishing, and keeping on foot, the said charity ; 
“ and that the Advocate-General, the plaintiff in the 
“ first, and the defendant in the third of the above- 
“ mentioned causes, should be at liberty to propose 
“ proper persons to be such trustees. 

“ And their Lordships do agree further, humbly to 

“ report, that in all other respects, the said decree 
“should be affirmed.” 

On the 1st of March 1837, this report was taken 

His Majesty in Council, and 
being allowed, it was ordered accordingly. 


In Chancery. 

GARDINER v. FELL.* 

Will—Will attested by only two witnesses—Validity of to pass occupancy 

lands in Bengal— Heir-at-law taking legacy under unattested Will _ 

Right of to question title of devisee — Election. 


Lands in the East Indies, held by a tenure of the nature of fee- 
s.rnple, do not pass by an attested Will, but descend to the person 
who would bo heir-at-law m England. A., by an unattested Will, devises 
ands to B ; B receives the rents, and by a Will, also unattested, gives 
the lands, together with a legacy, to the heir-at-law of A. : The heir may 
receive the legacy, and also call for an account of the rents received by B. 


ANDREW GARDINER, late of the civil service of the East India 

are f”: 1 * r t esidcn ‘ at Calcutta > by bis Will, dated 6tl. October 
I8O0, attested by two witnesses only, gave and bequeathed to trustees 

all and every description of property that he was then or might Tic 

* The importance of this and the subsequent case of Freeman v. FairVe 

the Edit 1 ! 8 1 • " the i enurc of ,a "' ls in British India, has induced 

the Editor to insert them. The case of Freeman v. Fairlie never having 

been reported, is compiled from the papers in the cause, and the short 

Str 7 8 ° f L ° rd Lyndhur8t ’ s judgment. The Editor regrets he 

is unable to give the arguments of Counsel, but cannot find that anv not- of 
them has been preserved. J 
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thereafter possessed of. He directed his trustees to discharge all just 
demands against him, and to pay a legacy of £100. to an aunt ; and 
then gave and bequeathed the remainder of his property to his mother, 
Euphemia Gardiner , for her sole and exclusive benefit. The testator 
died in the month of March 1806, leaving Euphemia Gardiner sur¬ 
viving him, and the plaintiff Andrew Gardiner his heir-at-law. 


At the time of his death, and of making his Will, he was possessed 
of an estate, situate at Barrisaul, in Bengal, the rents and profits of 
which, Euphemia Gardiner received till her death, in the month of 
March 1813. By her Will, dated the 14th February 1812, but not 
executed and attested so ns to pass real estates, she gave to the plain¬ 
tiff, her grandson, £1000. sterling, and also the Barrisaul estate, or 
whatever it might have produced ; and she appointed the defendants 
her executors. 


The bill was filed by the plaintiff, an infant, submitting, that as 

the Will of Andrew Gardiner , the testator, was not attested by three 
witnesses, it did not pass the estate at Barrisaul . and praying for an 
account of the rents and profits received by Euphemia Gardiner 

during her life, or by the defendants since her death, and also for 

the legacy of £1000. bequeathed to the plaintiff by her Will. 

The defendants by their answer, said, that having information that 
a part, if not the whole, of the said estate, was subject to a ground- 
rent., and not knowing the tenure of the said lands in Barrisaul, and 
not admitting the same to have been freehold, they submitted, whether, 
under the circumstances in the bill mentioned, the said testatrix was 
entitled to the said real estates, or to the rents and profits thereof, 

or otherwise ; or whether for the reasons aforesaid, the Will of the 
said testator, Andrew Gardiner, was void as to passing the estates at 
Barrisaul aforesaid ; or whether the said estates or any part thereof, 
did, upon the death of the said testator, Andrew Gardiner, descend 
upon the said plaintiff, as the heir-at-law of the said Andrew Gardiner . 

They admitted the plaintiff to be heir-at-law of Andrew Gardiner ; 
but said, that under the circumstances aforesaid, they were unable to 
decide whether the plaintiff was entitled to the estates at Barrisaul, 
as heir-at-law ; and they said that they had been advised, and sub¬ 
mitted that the plaintiff was not entitled to the legacy of £1000. and 
to the estate at Barrisaul, but that he ought to be put to his election. 

It appeared, by evidence taken under a commission in India, that 
the lands in question were held by instruments of grants called Bot- 
tahs , by which a perpetual right of occupancy was given to the 
grantee, subject to the payment of certain annual fixed rents, and to 
forfeiture in case of non-payment ; that the estate was descendable 
to heirs, and might be alienated, sold, or disposed of by the grantee. 
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These lands were held under a Zemindar, to whom the rent was pay- 1819 . 
able, and who held immediately under the Government by a similar Gardiner 

tenure. v. 

Fell. 

By the decree made at the hearing bv the late Master of the Bolls, 
on the 17th December 1817, it was referred to the Master, to inquire 
what was the nature of the interest which the testator, Andrew Gar¬ 
diner, possessed in the Barrisaul estate, under the respective pottahs 
proved in the cause, and also whether the said Barrisaul estate or 
any and what part or parts thereof, passed by the Will of the said 
testator, attested by only two witnesses. 

The Master, by his report dated 4th August 1818, certified that 
upon consideration of the translation of the pottahs , and some affida¬ 
vits (two of which were made by gentlemen who had at different, 
times held the office of Advocate-General at Calcutta), he was of 
opinion that the interest which the testator possessed in the Barrisaul 
estate, was of the nature of fee-simple, and that no part thereof passed 
by his Will, attested by two witnesses only. 

The report had been confirmed, and the cause now came on to be 
heard, on further directions. 

Mr. Bcnyon and Mr. Richards for the plaintiff : 

The Master having found that this estate did not pass by the Will, 

the plaintiff, as heir-at-law, must be entitled to it. The question of 

election raised by the answer, cannot be sustained ; it is established, 

that a Will not duly attested, is not sufficient to put an heir-at-law to 

his election Sheldon v. Goodrich, 8 Ves. 481, 497 ; Soodie v. Barry, 

2 Ves. and B. 127. 

Mr. Horne, and Mr. Aberconiby, for defendant : 

The rights which Europeans acquire in property purchased in the 

East Indies, are subject to great doubt. The question is one of the 

greatest importance ; it has always been the policy of our government 

to prevent emigration to that country ; no one is allowed to go there 

without a license ; and can English subjects, who are not permitted 

to colonize, acquire Indian property, which is to come descendable to 
their English heirs? 

% 

The Master’s report is very short, and by no means satisfactory. 

The estate is found to be of the nature of a fee-simple ; but does it 
follow, that it is to descend to the person who is the heir according 
to our law* It may be a question whether it can descend to any Eu¬ 
ropean. The Court is altogether ignorant of the rules of descent 

that may prevail in Bengal ; what those rules are, is a question not 
of English law, bnt of fact, and some inquiry should be made ; so 
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much doubt exists upon the subject, that in a cause now pending 

before the Lord Chancellor, a commission has been despatched to 

India , to ascertain this very point. 

We do not dispute the doctrine that an unattested Will cannot put 
an heir to his election ; it is a void Will ; the Court cannot look at it, 
even to ascertain the testator , s intention, upon this technical ground, 
that the statute has declared such Wills to be null and void, to all in¬ 
tents and purposes. But it does not follow that the same is true 
with regard to an Indian Will not duly attested j here such an instru¬ 
ment is altogether nugatory, but there, though it cannot disinherit 

the heir, yet it may, as far as we know, be of sufficient force to raise 
an election. But even suppose that this is to be construed as an 
English Will, it will be admitted that if there be a Will of personalty, 
executed as such, and a legacy be given to the heir, on condition of 
renouncing the estate, he shall be put to his election, and it must be 
the same when such a condition is not contained in express terms, if 
the Will be framed in language from which it must be inferred. That 
is the case here ; the gift of the estate, and of the £1000. are con¬ 
tained in the same sentence, and to disjoin them, would destroy the 
sense of the passage. It must be considered as an implied condition, 
that if he accepts the legacy, he is to take the estate as from the 
bounty of the testatrix, and not to claim, under an adverse title, the 
rents that she has received. 


Mr. Benyonj in reply : 

4ft . 

The objection to the plaintiff’s title as heir was never raised before. 
The point could not have escaped Sir W. Grant , and the defendants, 
if there had been any doubt upon it, might have had it included in 
the reference. There is nothing more in this case to raise a condition 
against the heir, then in the others that have been decided in his 
favour ; it can make no difference whether the legacy and the estate 
be given in two sentences, or in the same. 

The Master of the Rolls (Sir Thomas P turner) : 


This is a bill filed by an infant, claiming a legacy of £1000., and 
also an account of the rents and profits of these premises, as a debt 
from the estate of Mrs. Euphcmia Gardiner , due to him in respect of 
his right to the property in question. The first point is, whether the 
is entitled to the estate? It was the property of a gentleman, who by 
Will gave it to his mother, and she afterwards disposed of it to the 
plaintiff. The claim was made upon the ground that both these dis¬ 
positions were void, from not having been executed with the solem¬ 
nities required by the statute, in devises of property in England. 
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The defendants, resisted this claim, and denied that a Will to pass 

such property required to be attested by three witnesses. 

On the hearing of the cause, the late Master of the Bolls was of 

opinion, that as the question was one that related to property be¬ 
longing to this country, it was a proper subject to be inquired into, 
by consulting those persons who were conversant with the laws of 
India ■ for though the English laws prevail there to a certain degree 
yet it was a matter of doubt, whether this particular statute should 

apply there. There have been many discussions as to how far, when 
English subjects have carried out our laws, and established courts of 
judicature in foreign countries, any particular laws should operate 
there; there ,s great difficulty i» fixing to what extent our haw of 
real property, with its numerous refinements, chiefly derived from 

eudal ideas, not applicable to other countries, should attach to the 
foreign dominions of England. It was not, however, to ascertain 
this general question, that the inquiry was directed, but to find the 

hiswn f ‘t Ti' 0 ! ’* iUtereSt hl this cstate - and Whetlier P assed b >- 

Will. _ It it had then been suggested that the property was sub¬ 
ject to other questions that there were these points, so important 
with respect to public policy, to bo settled, it would have been idle to 
“nd 8Uch inquiry ; but undoubtedly, it was considered by the 
great Judge who directed it, to be the proper course, and I must 

take it that his decree was right, and that when the inquiry was an- 
swered, the object was attained. 

Now the two questions that were sent to the Master, he has di¬ 
rectly answered ; after taking the proper means by examining compe¬ 
tent persons, he reports that the property was of the nature of fee- 
simple, and that it did not pass by the testator’s Will. 

It is objected that this report is defective, because though it states 
that the property did not pass by the Will, yet it is not said that it 
descends to the heir. With regard to this, if we look at the plead¬ 
ings, we find that the plaintiff claims this estate as heir-at-law and 
the answer contains a direct admission that he is heir-at-law It 
mnst be inferred that this means heir quoad hoc ; and if the defend¬ 
ant had meant that the plaintiff was only heir-at-law to English pro¬ 
perty and not to estates of this description, if any such objection 
had been raised, Sir W. Grant would not have confined the inquiry 
m the manner he has done, but would have added a direction to 
ascertain who was the person entitled. I think it may fairly be pre 

suined, that the party did not intend to make an objection of U s 
nature. It is quite clear that in tim it • J Ctl0n °* tlllS 

raise the question about the Will. “ “** “ ™ ° nIy “ eallt to 
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Next, to consider the true meaning of this report. 


The estate is 
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said to be of the nature of fee-simple ; that is, it possesses the qua¬ 
lities of a fee-simple estate ; it must therefore have the quality of 
being descendable to the heir. How can it be of the nature of fee- 
simple, if it does not descend to the heir-at-law? It is an estate of 
inheritance ; and if such, the rules and doctrine of estates of inherit¬ 
ance must be applied to it. All this must have been known and felt 

by the Judge who directed the inquiry ; for otherwise his decree 

would have been defective. 

The only other question is, that of election. And it must be al¬ 
lowed that this lady made her Will under the idea that the property 
was hers, and not supposing that any account of the rents would be 
called for retrospectively. If she had been told, the heir-at-law 

means to demand an account of what you have received from this 
estate, it is very probable that she would not have given him the 

£1000., or would have imposed a condition of releasing that claim; 

£1000., or would have imposed a condition upon conjecture. The 

' question is, whether as the Will is framed, giving the £1000. toge¬ 
ther with the estate, it imparts that there must be any election or 

condition not to take both, and I think I should not be warranted 
in putting such a construction upon it. 

It is admitted, that a Will attested by two witnesses only, is not 
sufficient to put the heir to his election. It might have been argued, 
that if you put a party to elect when the testator has given away the 
estate of another, the same should be done with regard to the heir, 
when the estate is thus devised. But it has been decided in se¬ 

veral cases, that the Will cannot be looked at, and in those cases it 
might have been contended, and better than here, that there was an 
implied condition, not to take the bounty given by the Will, aud at 
the same time dispute it. But if it be not so implied in general, what 
is there to distinguish this case? Indeed, it is stronger in favour of the 
heir, for the testatrix intended to give both ; and why should the de¬ 
vise operate here, which it would not have done if it had been a de¬ 
vise to another person? It is not possible to confer a condition in the 
one place and not in the other. The words are not strong enough ; 

if they had been, I should have been glad to lay hold of them, for the 
purpose of doing what I think the testatrix herself would have done. 
For it is probable, that if she had known of this claim, she would 
have qualified her gift. In the same way it may be said of any le¬ 
gacy to a debtor, when the testator was not aware of the debt, that 
if he had been, he would have imposed a condition of releasing ; 
but the Court cannot infer such a condition upon conjecture only. 
There is not enough expressed in the Will to clothe the gift with 
any condition, and therefore I feel myself unable to decide against 
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the heir. There must be an account or the rents and profits, but as it 

is a hard case, I shall not give costs.* Reg. Lib. 1818, A. (9.) 
iol. 1930, 


In Chancery. 

FREEMAN V. FAIRLIE. 

Land tenures—Lands in Calcutta held under Collector’s Pot tali Nature 

of estate-Beal property-!}ritish subjects holding lands-Enylish 
taw the latv oj settlement-Vnattested Will, if can pass real estate- 
Collector s Pottali not a document of title 

v« n n* ss *.. 

HAVXAIl HAIGH, widow, formerly Hannah Oldham, widow, of 
Calcutta the East Indies, by her Will bearing date 15th October 

1-89, which was executed so as to p ass real estates of inheritance 

after giving certain legacies, devised and bequeathed all her estate 

to Ann Freeman, Caroline Tranter, afterwards Caroline Jefcock 

andTh ’ BVrgeSS TmntCr ’ Mary B>lU ’ ^ Sarnett 

and to their respective heirs, executors, administrators, and assigns’ 

n equal shares and proportions, subject to the payment of her debts’ 
fE\> r e : al expenses ’ aud a PI> oiut e<I the defendant, WilLn 

- r, r? r? . 

« m ° n,md ^ - 

sonul estate,' « in' Tf TolT’^tTb ^ 

which were built by, and were formerly the property of ’ h er a T 
husband, Samuel Oldham ; the ground whereon I Le wel S 

It o g oth r; z^mZaV ade T : of iease a,,d 

from the Collector’s office’, a Pottah ^ ^ ° btained ’ ** 1782 > 

Pl0t ; f , gr ° U,ld h ‘ **"«* which 
had been originallyIon^y to^ ° Wta "’ «* 
the 10th January 1785 and 1 J “ lnde,ltUre ' or ^ed poll of 

lease and release, and for which "he liad^TlsT^ iUdentUleS of 
from the Collector’s office * ‘ S ° ojtaine ' 1 3 Pottali 

soon after his decease,’his widow procured letters of administration 

\JT1 T.liO nnnlirmfi Ait ai. i „ 
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1828. 


vuik. tn; smith v. Brown ih tuui . ti ,7 7. ° > nLa7 ^- 

204; Spraggs v. Stone, cited Doug. 38- Bose v V ^ V ‘ ^ am V^cll, Cowp. 
parte Prosser, 2 Bro. C. C. 325 f Evelyn v Fn^ 9 ?^ 4 Bur ‘ 2500 i Ex 
Anderson, 6 Ves. 240 ; Sheddon v. Gotdrich ^ ^o^ 08 * Bx parte 

ral v. Stewart, 2 Mer. 143. See al o Pitot ^ * 481; Att °rney-Gene- 
Eden, 182, note. P ' ke v * Hoa ™> A mb. 428, and 2 

X 2 
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The first Pottah so granted to Hannah Oldham was endorsed in 
English, Pottah to S. Oldham for Bgs. 2. Sealed the 6th July 

1/89. O. T. H. (L. S.). A Pottah is hereby granted to Hannah 
Haigli administratrix of Samuel Oldham, deceased, for 2 bigahs of 
ground in Dliee, Calcutta, which formerly belonged unto Mr. Samuel 
Oldham, rent 6 rupees sicca per annum. In the cutcherry of the 
Calcutta division, this 29th June 1789. 

‘‘No. 21, examined J. W. Edward Colebrooke, Collector." 

On the same slip of parchment which contained the above words 
and figures in English, was an instrument in the Bengalee language, 
a translation of which was in the following words and figures :— 


of his estate and effects, to be granted to her, and in virtue thereof 

took possession of all his effects, both real and personal, including the 

houses and piece of land in question, and, having scheduled them 

in her accounts, procured three Pottahs to be granted to her of the 
whole premises. 


“No. Twenty-one. 

“To the benevolent Sir Bebur Anna Haigli , attorney to Mr. 
Samuel Oldham, the Pottah for land is granted. I grant you this 
Pottah for two bigahs of land formerly belonging to Mr. Samuel Old¬ 
ham, in my talook Mouza Pcliu, Calcutta, for you to dwell thereon, and 
you will pay the rent thereof, the annual sum of sicca 6 (six) rupees, in 
coin received in payment of rent, and dwelling thereon, free from 
interruption, hold possession of it : on these considerations I grant 
this Pottah. English year 1789, eighty-nine, 29th June, Bengally year 
1196, ninety-six , 18 assart * 

The two remaining Pottahs were of a similar form and description, 
being for the two other plots of ground, and were respectively num¬ 
bered 22 and 23, and dated the 29th June 1789. 

The testatrix possessed no other real estate, than that described 
in the above instruments. 

In the year 1812, William Fairlie having quitted India, a suit was 
instituted in the Court of Chancery in England, by the legatees and 
devisees named in the Will of Hannah Haigli, against him for an ac¬ 
count of the real and personal estate of the testatrix, and the admini¬ 
stration thereof : to which His Majesty’s Attorney-General and the 
East India Company were afterwards made parties, and on the 30th 
November 1815, a decree for the several accounts was taken, and a 
reference directed to the Master, to inquire into the nature of the 
tenure of the houses and land at Calcutta ; and in case he should be of 
opinion that the same were freehold, or in the nature of freehold estate, 
then he was to inquire and state, who was the heir-at-law of Samuel 

Oldham. 

The Master (J. Stephen ) made his report on the 6lh November J823, 
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wherein he certified that the plaintiffs contended—1st, That land and 
houses in Bengal, held by British subjects, were chattels real, and not 
freehold estate. 2nd, That the lands and houses of which the testatrix 
was in possession at the time of her death, were situate in Calcutta, and 
held by Pottah. 3rd, That land and houses situate in Calcutta, 
and holden by Pottah, could not be of freehold tenure, as well be¬ 
cause the Pottah is insufficient to pass a freehold interest, as because 
the East India Company, having only a temporary interest in the 
province of Bengal, cannot, by any instrument, grant a larger estate. 
And 4th, Tliat although the custom of the province was, that tlue 
Company does not resume land held by Pottah, the tenure of such 
land is, notwithstanding, a tenure, at the will of the Company, accord¬ 
ing to the custom of the province, and that by such custom, the land 
is transmissible as personal, and not as freehold, estate ; and the 
plaintiffs therefore charged and submitted, that the testatrix was, at 
the respective times of making her Will, and at her death, under and by 
virtue of the aforesaid Pot tain or grants to her, possessed of, and 
entitled to, the before-mentioned three lots or parcels of land and houses 
in Calcutta, and that she had been so possessed, from the 30th of No¬ 
vember 1788 (the day of the death of her husband, the late Samuel 
Oldham), or from the 29th day of June 1789, the date of the Pottahs 
granted to her as aforesaid, to the 1st June 1791, the day of her 
death ; and that the testatrix being so possessed, and entitled, to the 
same, or her beneficial interest in one moiety thereof, as widow of 
the said Samuel Oldham, passed by her Will, or by virtue thereof, 
became vested in the defendant, William Fairlie, as her acting exe¬ 
cutor, and that being held by Pottalis or grants, the tenure thereof 
was, and ought to be considered, as of the nature of chattels real, or 
personal estate ; or else as a customary tenure by Pottah, the custom 
whereof is, that on the death of a person possessed of lands and 
houses held thereby, the same, with a right to have a new Pottah 

thereof granted, pass to, and vest in, his executors, and administrators, 
to be administered as personal estate. 


That the defendant, Thomas Oldham (to whom administration of 

the estate of Samuel Oldham in England, had been committed by 

the Prerogative Court of Canterbury), had also submitted to him 

certain reasons for considering the said lots or pieces of ground and 
houses, to be, by the law of the place, or by the law of England, as 
in force there, not real, but personal estate. That, on the other 
hand, the defendant, William Fairlie, had submitted that Samuel 

Oldham, the intestate, took, by the conveyances, and had an estate of 
inheritance in fee-simple of, and in all the said premises, and that 
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the same (subject to such of his debts, if any, as his personal estate 
was insufficient to pay) descended to liis heir-at-law, and did not 
pass by the Will or codicil of his widow, Hannah Haigh; and that 
the premises were freehold, or of the nature of freehold estate, and the 
same conclusions of law have also been contended on behalf of His 
Majesty ’s Attorney-General ; and the Master certified, that, in sup¬ 
port oi the state of facts of the defendant William Fairlie, there had 
been produced and read before him, without objection 011 either side, 
affidavits of Edward B. Lewin and Robert Percy Smith, and the 
depositions taken on interrogatories of the Right Hon. Sir Henry Rus¬ 
sell, Knt., and Sir William Burroughs, Knt., both late Judges of the 
Supreme Court at Calcutta , on the part of the defendant William 
Fairlie, and cross-examined on the part of the plaintiffs : and he 
was of opinion, upon the concurrent testimony of the witnesses, Sir 
Henry Russell, Sir William Burroughs, Edward B . Lewin, and Robert 
Percy Smith, that it was sufficiently proved and established, that the 
lots or pieces of land and houses, were of the nature of freehold 
estate, and did not pass by the Will of the testatrix; and therefore, 
he proceeded to inquire who was the heir-at-law of the intestate, 
Samuel Oldham. The Master then proceeded to stale, that in conse¬ 
quence of the parties having obtained an order for a commission to ex¬ 
amine witnesses in India, he had suspended further proceedings until 
such commission had been returned ; that witnesses having been so ex¬ 
amined, their depositions were returned, and had been read before him; 
and he certified that the further evidence, after full consideration there¬ 
of, and hearing counsel and solicitors for the respective parties thereon, 
had not altered his first conclusion. And he had, therefore, proceeded 
with his inquiry as to the heir-at-law ; that the further evidence was 
not uniform in its effect, as to what the law of the East India Com¬ 
pany's settlements in Bengal, relative to the subjects in reference, 
really was, but contained very opposite opinions, and showed that a 
difference in judgment subsisted between the Judges of the Supreme 
Court of Judicature at Calcutta, two of them, viz., Sir Edward Hyde 
East, the Chief Justice, and Sir Anthony Buller, Justice, holding that 
lands and houses in Calcutta were real estates of inheritance, when 
conveyed ; while the third Judge of the same Court (there being 
three only resident there at that time), viz., Sir Francis Macnaughton, 
held that all lands and houses there, in the hands of British subjects, 
were personal estate, or chattels real. That, considering the great 

singularity and importance of the difference in opinion between the 
highest local authorities, affecting, as was alleged, the titles to 
property of an immense amount in value, and finding himself unable, 
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in forming a judgment on the points referred to him, to adopt 

entirely, either of the opinions upon the grounds assigned for them, 

but constrained to dissent from the reasons assigned by the majority 
of the learned Judges, while he adopted their general conclusion, he 

deemed it his duty to submit to the consideration of the Court, the 
grounds upon which those conflicting opinions were respectively 

maintained, and those upon which he had formed his own conclusions 
on the points in reference before him. He then proceeded to state, 
that it appeared clearly from the evidence, that land and houses in 
Calcutta, whatever their tenure, or the nature of the estate in them, 
which an absolute proprietor possesses, are liable to be sold under 
executions at law, obtained against him in his lifetime ; that they are 
chargeable with his simple contract, as well as specialty debts, at his 
decease, and may not only be sold for satisfaction thereof, under 
execution against his executors and administrators, without joining 
the devisee, or heir-at-law, but that an executor or administrator, may 
sell them for that purpose, by his own voluntary act; and that a con¬ 
veyance by him, without the concurrence of the heir or devisee, will 
give a good title to the purchaser. The question between the parties, 
and between the learned Judges, is, to whom does such property, if not 
wanted for the satisfaction of debts, or the surplus of the proceeds 
thereof, after payment of the debts, if sold for that purpose, devolve 
or belong 1 In other words, are lands and houses in Calcutta (subject 

. *° th0Se admitte<1 liabilities) to be regarded as real, or as personal 
estates? There is no written law expressly touching this question, 
or declaring what are the tenures of lands or tenements held by 
British subjects under grants from the East India Company, or other¬ 
wise, in Bengal ; neither is there any written law by which the 
admitted liabilities of such property, to be sold for satisfaction of the 
simple contract or other debts of a deceased owner, and to be sold by 
his executors or administrators for that purpose, by their voluntary 
conveyance, were expressly created. The letters patent of March 
26th, 1774, commonly called the Charter of Justice, whereby the 
Supreme Court of Judicature at Calcutta was constituted, pursuant to 
the statute, 13 Geo. Ill, c. 63, expressly made the lands and 
houses of British subjects, against whom executions are awarded by 
that Court, liable to be seized and sold ; but the liability of the same 
property to be sold, in suits against executors or administrators or by 
their voluntary conveyance, for the payment of the debts of their 
testators or intestates, is not created by any express words ; it has 
however, been held by the Court, and is now held by the two learned 
Judges thereof, who regarded such property as real estate, that these 
liabilities arise by implication and necessary construction of the same 
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charter or letters patent ; and upon this they solely rely, to reconcile 
such powers of the personal representatives, with their opinion that 
the property is real, and in all other respects governed as such, by the 
English law. Sir Francis Macnaughton, on the other hand, strongly 
denies that construction to be either necessary or right ; and while he 
maintains that all lands and houses in Calcutta are personal estate, 
and that no fee-simple or freehold estates is, or can be held by British 
subjects there, he relies much for confirmation of that opinion, on 
the unsoundness of the construction of the charter, and the inability 
of his opponents, to show any other legitimate origin of the admitted 
liabilities of the land, and the power of the personal representation, 
supposing property the subject of them, to be real estate of inherit¬ 
ance. The arguments of the learned Judges respectively, in support 
of these conflicting opinions, were stated at very great length in the 
evidence transmitted by the commissioners from India , which com- 

0 

prises, among other things, reports, certified by them to be correct, 
of their respective arguments in the Supreme Court on giving their 

judgments seriatim in a cause between Jacob Joseph , plaintiff, and 
Howland Ronald, defendant, decided in that Court on the 27th day of 
March 1818. Mr. Justice Macnaughton, having been examined as a 
witness, under the commission, referred to a printed report of his 
argument on that occasion, deposed to by him as an exhibit, and 
stated in his evidence that he still adhered to his opinion as therein 
reported, and believed it to be correct. The Chief Justice and Sir 
Anthony Buller, Justice, declined to be examined as witnesses within 
their local jurisdiction, as to the law administered by them, but 
signed a certificate, referring to a manuscript report of their argu¬ 

ments, delivered from the Bench in the cause of Joseph v. Ronald, which 
was also made an exihibit under the commission, and deposed to by a 
witness, proving their signatures to the certificate, and they have 

thereby certified the accuracy of the report, and their adherences to 

the opinions as therein contained. They have included also, in the 
exhibits a report of a former cause, decided in the same Court in 
1785, in which Doe, on the demise of Savage, administrator, with the 
Will annexed of Whiffin, was plaintiff in ejectment, and Brancharam 
Tagore, defendant, in which it was decided unanimously by the 
Judges who then presided, viz., Sir Robert Chambers, Mr. Justice 
Hyde, and Sir William Jones, that land in Calcutta did not pass by 
a Will not attested by three witnesses, pursuant to the Statute of 
Frauds, because it was fee-simple estate ; and all the same present 
Judges, have referred to the opinions of the former Judges as thereby 
reported, the Chief Justice East and Mr. Justice Buller, for the 
purpose of confirming, and Mr. Justice Macnaughton, for that of com- 
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menting upon and dissenting from the same, as so reported. That he 
did not think it necessary or proper to set forth at large the several 
judicial arguments in that, his report ; but referring generally to them, 

as contained in the exhibits, he thought it sufficient to state their 
general effect : and first, as to that, upon which the difference 
between the learned Judges principally turns the construction o' the 
charter of 1774. The words of that instrument, so far as material 
to the construction, are as follows. In the clause descriptive of the 
actions or suits in which, and the persons against whom, jurisdiction 
is given to the Supreme Court of Judicature, the words are-''All 
“actions and suits which shall or may arise, happen, be brought or 
“ promoted, upon, or concerning any trespasses or inouiries of what 
“ nature or kind soever, or any rigids, titles, claims, or demands of 

" t0 a " V h0,1SCS ’ lands - or other things, real or personal, in 
tt ^e SCVCral provln( ’ e3 or (li8 tricts called Bengal, Bahar, and Orissa, 
tt ° r t0UChlnfr t,IC P 08 s«sion, or any interest or lieu, in or upon the 
„ 1 an<1 311 Plea8 ' roa1 ’ Personal, or mixed, the causes of which 

,, ’ ° r may ans0 ’ accrue - °r Brow, or shall have heretofore arisen 

„ *7 ’ f ° r , er ™"’ again8t the Vnited company of merchants 

„ a ig t0 the East Ind<cs ’ 311(1 against the said mavor and alder- 
„m°" °f CaI ^> a '*d against any other of our subjects who shall be 

„ ?! Tn thC Pr0VinCeS ’ di8tricts ’ or countries, called Bmnal, 
'Bahar, and Orma, or who shall have resided there, or who shall 

,, 3 ' e a " y (C tS ’ effects ’ or cstate . real or personal, within the same, 

„ again8t the eXe<,utors or administrators of such our subjects 
“ against any other person who shall at the time of such action 
brought or accrued, &o„ have been in the service of the company." 
And the subsequent clause, directory as to process of executions or 

the h’ « ,'T d ’ the " Tit ° f eXeCUti0n iS directed to be issued to 
„ , B ‘ Commanding him to seize and deliver the possession of 

„ T 8 ’, 1S ’ ° r ° t,1Cr thin " s recovered in, and by such judgment 

ii °r ? I 7 ? ,y BUm ° f m ° ney Which 8ha ” be so recovered, or any 

,, I 8haU b ° 80 warded, as the case may require by 

“ effecTs 8 real 86U 7 " mUCh °* h ° USe3 ’ ,ands ’ (,ebts - or ofl 'er 

effe ts real and personal, of the party against whom such writ 

shall be awarded, as will be sufficient to answer and satisfy the said 

„ Ud r? ° r aWaid ' ° r t0 taka a ”d imprison the body of such partv 
.. , f ° U tl,C8e "° rd8 14 has beea . in the first place, argued that 

X: t T am ! 7 Aet8 ° f Parliament au “* a »d confirn7g 
, ’ U ‘ haVG mte “ ded that reaI “ctions, as well as personal, might b! 

land ’TT CXeCUt ° rS and adn,i,li8trat ° re - aud that houses and 
ands might be recovered and sold in suits against them, because 

these personal representatives are named, and heirs and devisees are 
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not, and yet by the previous descriptions of the suits and subsequent 
directions as to levies, real estates were to be recovered and sold ; but 
this construction seems to stand on the assumption, that every particular 
designation of the persons, against whom the jurisdiction may be exer¬ 
cised, must of necessity have its proper correlative term, not in one 
only, or more, but in every particular action or causes of action before 
enumerated, to which I cannot subscribe. il Were it so (continues the 
Master), an executor or administrator in Calcutta , I conceive, would be 
liable, by the same rule, to an action of trespass vi et armis for every 
assault, or other forcible injury committed by his testator or intestate, 
as well as to a real action or ejectment for his lands ; and as to the 

execution clause, the same mode of construction might prove, that an 

% 

executor tabes his testator’s fee-simple estate to his own use, or that 
he is liable to answer his testator's debts out of his own real estate, 
for he is the party against whom the execution is to be awarded ; 
and the person, therefore, whose houses and lands, according to the 
words, if applied strictly to all debts, are to be sold. It is further 
argued, that the heir not being named as such in tlio enumeration, 
there would be no remedy against him by the creditors ; but it seems 
to me a sufficient answer, that he would be within the other personal 
description ; for if the lands or houses descended as real estate on 
him, he would himself be a person having real estate within the 
province, and the claim of his ancestors 9 creditors would, in the very 
words of the charter, be a claim or demand of. in, or to the same, 
or of an interest in, or lien upon, the same. The case of an heir 
would both ways, therefore, as T conceive, be clearly within the pro¬ 
visions of the charter. Rome of the learned persons who have sup¬ 
ported this construction, and among them Rir William Jones in the 
said case of Doe, Jem. Ravage v. Brancharam . have further thought 
that the clauses, which relate to the grant of probates and admi¬ 
nistrations tend to confirm it, the Supreme Court being empowered 
thereby to commit administration of goods, chattels, credits, and 
all other effects whatsoever of British subjects dying within the pro¬ 
vince ; because the word 1 effects, ’ is large enough to comprise 
real estate (a proposition which Sir Francis Macnaughton, in op¬ 
posing this construction of the charter, controverts, but which I 
apprehend is true), it has been argued that it should be construed 
here to bear that meaning ; but I humbly conceive that if the framers 
of the charters, had been meditating so important an innovation 
on the existing law of real property, as is supposed, they would 
have chosen a term more clearly appropriate to, or descriptive of, 
their purpose. It may seem superfluous to add, that this very clause 
furnishes an argument on the other side ; for, in making real 
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property in Bengal executorial assets, it would have been strange to 
limit the power of committing administration of it, to the cases of 
British testators or intestates dying in that country, since such 
property could not be considered as within the jurisdiction of our 
own Ecclesiastical Courts. Inadmissible though these constructions 
appear to be, they are not more so, however, than that which 
refers to the same charter, and to the same clauses of it, for the 
origin of the power of executors or administrators to sell and convey 
the real estate, without the concurrence of the devisee or heir-at-law. 
The late Sir Robert Chambers is reported to have said, in giving his judg¬ 
ment in Doe, dem. Savage v. Braneharam, ‘The necessary consequence 
of 4hese provisions (the clauses of the charter before stated) is, that 
though such land be real property, it must, like a personal chattel, 
go to the executor or administrator in the first instance, who has 
the same power of disposing of it by sale, that he has of personal 
chattel, and for the same reason, because he is bound, in the first 
place, to pay the debts and funeral charges, and afterwards to be 
considered as a trustee for those who are entitled to the residue.’ 
The learned Judge afterwards noticed an objection : ‘It was said, 
that those who had purchased from executors, would be in danger of 
having suits commenced against them by heirs or other claimants ; 
but the charter (he ohserved) having subjected lands in the hands of 
the executors in the same manner as chattels, to be sold for payment 
of debts, he who was bona fide, and for a valuable consideration, pur¬ 
chased a piece of ground from an executor, is as secure in his posses¬ 
sion, as if he had purchased a ship. Those entitled to the produce of 
other the one or the other, must make their claims on the executor 
or administrator, and not upon the purchaser. ’ Sir Edw. Hyde East 
and Sir Anthony Bailor have, in their judgment in Joseph v. Ronald, 
adopted this further construction of the charter ; though, as it appears 
to me, not with perfect satisfaction to themselves, or firmness of 
opinion. ‘ Heal property (observed the former) is nowhere in terms 
made assets generally ; and it is only by construction and implica¬ 
tion, though I think the construction and implication are reasonable 
and necessary, that it is made assets for payment of debts and satisfac¬ 
tion of claims and demands upon it in the hands of executors and ad¬ 
ministrators. The express power given to seize and sell, is only given to 
the Court, after judgment and writ of execution to the sheriff, against 
the original debtor, or his executors or administrators ; but it is a rea¬ 
sonable construction of such a power, that where an executor or admi¬ 
nistrator has no reason to dispute the justice of the claim or demand 
upon the deceased’s estate, he should not drive the creditor to the 
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expense of a suit, but should, by his own act, dispose of the real as 

well as the personal property, for the satisfaction of the debt, or 

demand, which would otherwise be enforced against him by suit. 
It must be remembered, however, (he observed,) that the power is 

only expressly given, even to the Court itself, for the satisfaction of 
debts or claims upon the property, and therefore the primary and 
direct implication, raising a power of sale in the executor or admi¬ 
nistrator, without the intervention of the Court, would seem to 
confine the execution of the power, (if it were to be considered as a 
bare power,) to the same purposes, namely, the satisfaction of debts 
or claims upon the property, and require therefore proof of the exist¬ 
ence of such debts or claims, in order to support the private convey¬ 
ance by the executor or administrator. 9 The learned Chief Justice 

then noticed that this latter point was not necessary to be decided 
in the cause before him, but added, * Upon the best consideration, 
however, which T have been able to give to the general question, 

T am disposed, ns at present advised, to carry the implication one 
step further, upon the authority of the case, T)oe, dem. Savage v. Bran- 
cliaram , and to say, that the charter did not mean to give only a bare 
power to executors and administrators, to take and sell the real 
property for the payment of debts, and to answer demands upon it, 
but that it meant to give them an interest in it, in the character of 
what T may call charter trustees, for the benefit, indeed, primarily 
of creditors (if any such there were), but generally for the benefit of 
those, to whom the law of England would give it, or for whom that 
law makes it liable, with the difference only, that by the law of 
England it would have been only answerable for judgment, and 
specialty debts in the hands of the heir, and subject to dower ; 
whereas, by the British law of India , it is made liable, in the first 
instance, for all kinds of debts and demands in the hands of executors 
and administrators, as it was also made liable for them in the hands 


of testators or intestates, and after those debts and demands are 
satisfied, they must hold it for the benefit of the heirs, (subject to 
the dower of the widow if it remained in kind, or if the surplus value 
only of it in money remained in their hands, subject to her equitable 
claim for her proportion,) because it is not purposed to be given to 
any other person or persons, or for any other purpose than for the 
payment of debts, or satisfaction of claims upon the property itself. 9 
The learned Chief Justice, after giving further reasons at great 
length in support of this widest construction of the charter, con¬ 
cluded with adding,—* It is, however, much to be regretted, that 


the lawgiver has not spoken in plainer terms upon a matter of such . 
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general and extensive consequence, but has left this conclusion to be 
sifted by construction and accumulated implications, which make 
me tremble while I am making them, though I have a former decision 
of this Court to guide me to the conclusion.’ Sir Anthony Buller, 
in his certified opinion or argument in the same cause, agreed gene¬ 
rally with this construction in all points, though he admitted that the 
words were of very doubtful meaning, and relied chiefly on the for¬ 
mer decision ; and Sir Henry Bunsen, and Sir William Burroughs, 
with almost all the other witnesses, who concur with them on the 
mam question, either expressly or virtually construe the charter in 
the same extensive way, referring to its provisions alone the powers 
of executors and administrators over real estate, as well as its gene¬ 
ral liability to debts ; but with all the deference to such high autho¬ 
rities on Indian law, he could not satisfactorily adopt these con¬ 
structions of the charter, as the ground of his conclusions in regard 
to the rules of law in question, but felt himself bound expressly 
to dissent from them in the opinion, which he had humbly to sub- 
nut to the Court. That it seemed to him, that these ‘accumulated 
implications.’ as they are rightlv called by the Chief Justice were 
still less admissible than the first implication, from which thev are 
supposed to flow : and that if a liabilitv to be sold bv execution, 
against executors or administrators, had been clearlv created by the’ 
charter, it still would not follow that those personal representatives 
were also empowered by it, to sell by their own voluntary- convey¬ 
ances, without the concurrence of devisees or heirs-nt-law, and so 
aa to make, independently of the existence of debts, as well as of the 

Z:t°"°7 he ! ™ rfW ‘ m0ney ’ a sooa title to the purchaser. 

e earned Judges who maintain these wide implications 
support their opinions by a supposed analogv to the law of the Bri- 
>8 1 West India and American colonies. The Chief Justice in his 
argument observed, that if his construction of the charter was right 

27“ n0t h V° Unfl " “1- ease, for that a provision’ 

of the same nature was made by the statute 5 Geo. II, e . vii s 4 for 

all the British plantations and colonies in America, and he ’cited’ the 

"7 °f t,1C SeCti01 ’’ Wh!ch arc - ' Tha ‘ the houses, lands, negroes 
and other hereditaments and real estates, in any of the said planta-’ 

t ons, belonging to any perron indebted, shall be liable to and 

c argea ble with all Just debts, duties, and demands, of what nature 

or kind soever, owing by any such person to His Majesty, or anv of 

is su bjcctSi a nd shall and may be, assets for the satisfaction thereof 
m like manner as real estates are, by the law of England, liable to the’ 
satisfactiouof debts due by bond or other specialty, and shall be 
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subject to the like remedies, proceedings, and process in any Court- 

of law or equity, in any of the said plantations respectively, for 
seizing, extending, selling, or disposing of any such houses, lands, 
negroes, and other hereditaments and real estates, towards the satis¬ 
faction of such debts, duties, and demands, and in like manner as 
personal estates in any of the said plantations respectively, are 

seized, extended, sold, or disposed of, for the satisfaction of debts . 9 
The learned Chief Justice then cited Mr. Toiler’s Law of Executors, 
for the proposition that an estate in fee in the plantations, is subject 
to debts, and esteemed as a chattel till the creditors are satisfied, 
when the lands shall descend to the heir. This, however, he re¬ 
marks, was first applied to the laws of Barhadoes, in Blanchard v. 

Goedy , 4 Modern, 226, which was in the 5 William and Mary ; but 

it may be considered, he adds, as a clue to the more general sta¬ 
tute. The learned Judge here seems to suppose, that the statute 
5 Geo. 11, c. 7. has introduced into those colonies generally, a prac¬ 
tice similar to that which prevails in Brvnnl. and which he ascribes to 
the charter of 1774 : and Sir Anthonu Buller , in concurring with 
that construction, and especially as to the power of an executor or 
administrator, to see the real estate, says, ( 1 believe it accords very 
much with the mode in which real estate is applied in the colonies, 
under the statute 5 Geo. IT. 9 But. the learned Judges were evidently 

misinformed on this head : and T am enabled, from having long prac¬ 
tised at. the Bar in several West Indian colonies, to state, and therefore 
deem it right here to state to the Court :—That in none of our West 
India colonies, nor. as I have reason to believe, in any British colony 
in America , was it held, either before or since the statute 5 Geo. II. 
c. 7, that executors or administrators, could sell the real estates of 
their testator or intestates, by their own voluntary act and convey¬ 
ance, even for the necessary satisfaction of his debts ; and yet. in 
several of those colonies, real estates are sold by execution on judg¬ 
ments obtained against the executors or administrators, without join¬ 
ing the devisees, or heir-at-law ; instead therefore of the law of the 
.American colonies supporting by analogy the construction in ques¬ 
tion, it makes against that construction, by showing that there is 
no such clear practical necessity as is assumed, for giving to the 
personal representatives, by implication, a power of acting, selling, 
real estate for payment of debts, even where it may lawfully be Bold 
for the same purpose by adverse process in suits to which they alone 
are defendants ; the same may be said even as to the supposed impli¬ 
cation in the charter, that the real estate may be recovered or sold by 
execution against the executors or administrators of the debtor. It 
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receives no countenance from, but is rather opposed by, the law or 
practice of our American colonies, under the statute 5 Geo. II c 7 
Though the language of that Act is rather ambiguous, the most material 
and consistent construction of it seems to be, that in making real estates 
assets for simple contract debts, no charge was intended as to the 
manner in which, or the persons against whom, such assets might be 
recovered after the death of the debtor, but that the simple contract 
creditor, was left to proceed in the same way that bond or specialty 
creditors might be, as in this country, and that the clause as to sell- 
mg by execution, had reference only to actions against the debtor 
himself in his lifetime. The fact is, that the statute 5 Geo. II e 7 
was in few, if in any, of the British colonies, introductory of a new 
rule, as to the liability of real estates to debts, either in respect of 

. ,e,r soM h ' v ^cation, or being chargeable with debts by 

simple contract. In the Went Mies, they were liable to be sold and 

charged by the practice of the Colonial Courts, at least as far back 
“ any extant records, or the memorials of that practice extend: and 
the notice of the law of BarMoes in Blanchard y. Coed,,. migIlt Ilnvp 

been extended to every one of the then British Lcward Island. But 
these departures from English law of real property, do not appear 
to have arisen from any positive law. Acts of Assembly are extant 

directory as to the forms of executions, and proceedings under them 

hy which the order wherein the lands and tenements shall be levied 

I""' aml , th ; manner of ^ conveying them, are regulated 

d severa of these Acts are prior to the 5 Cco. II, 7 , but not one of 

h -n nacts these liabilities of real estates, in any way that marks 
fore t n ° f 8 n,le SnbSt8,ltial,y new ‘ There is reason there¬ 
from^oV L rnT “J th8t H "’ aS afl ° ptefl as a ^Parture 

noni, or modification of, the low nf 

v• 1 . * Jaw of ™ e mother-country, rendered 

they 0XPG , ° r neCeSSary by tIie ,0cal ^reumstances in which 

““ P, ’T. ”” "*'* **■ probably la , he , “ 

or Courts of & f ° ^ 5 Ge °' IT ’ C * 7 ’ the Assemblies 

or Courts of some of our North American colonies, are said to 

have attempted to exempt their lands from this liability to ‘ 
contract debts, and that of being so ,d under ex 
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enactive effect, except that by placing the existing practice substan¬ 
tially every where on the new basis of parliamentary legislation, 
the Assemblies, as well as the Courts of the colonies, were precluded 
from the power of subverting it to the prejudice of the English cre¬ 
ditors. But as to the manner in whieh real estates were to be 
brought to sale, either in the debtor's lifetime, or after his decease, 
the statute did not expressly repeal or alter any colonial law or prac¬ 
tice, by which the same ends had already been provided for and 
attained, nor have its general words of reference to the law of 
England, as to specialty debts, and to the laws of the respective 
plantations, as to personal estate taken in execution, ever been con¬ 
strued to imply any such alteration or repeal. If they had, the 

remedies of the creditors would in most colonies have been 
obstructed or impaired, instead of being protected or advanced. 
But in no British American colony, or none of those in the West Indies 
at least, has any such construction had place ; and the consequence 
is, that, in each respective colony, British at the time of that Act, 
its own antecedent practice has been pursued, except when varied 
by subsequent Acts of Assembly ; though in no one colony are the real 
assets of a deceased debtor recovered or discharged in like manner, 
as for satisfaction of bond, or specialty debts in England , and no 
where are the debtors' lands levied on and sold under execution, in 

like manner with the present estate, so levied on and sold under the 

law of the same colony ; much less has it any where been held, that 

real estate can be sold or disposed of by executors or administrators 

under the Act, by their own authority, which the learned Judges of 

the Supreme Court all seem to have understood, as* the clear import 
of the words, ( shall be sold or disposed of in like manner as per¬ 
sonal estate,' and which they accordingly supposed to be the practice 
in all our American colonies; unless, indeed, that clause of the Act 

is referred to remedies only against the debtor in his lifetime, and 
the former clause only to remedies against his assets after his death, 

the section would be at variance with itself ; for the remedy obviously 

could not be at once the same, with that for bond or specialty debts 
in England , and with that for the sale or disposition of chattels in 
the colonies. But the executors and administrators have, in none 
of the colonies, been considered as having power to sell the real 
estates of their testators or intestates; such estates are, in several of 
our 'West India islands, sold under judgments and executions, ob¬ 
tained against executors and administrators only ; while in other 
islands, the devisees, or heirs-at-law, are joined as co-defendants 
with the personal representatives in the suit, and in the process for 
that purpose. Though I deem it my duty thus to point out to the 
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Court, the unsoundness of the supposed analogy in the law and prac¬ 
tice of the British American colonies, which is relied upon by the 
learned East India Judges, in their judicial opinions, in evidence 
before me, as being contrary, in point of fact, to what I know of the 
law and practice of those colonies ; it is not, on this ground alone 
that I feel myself bound to dissent from the reasons on which they 
rely, and humbly to state, as my opinion, that the construction put 
by the said majority of the learned Judges, on the words of the 
charter, cannot be sustained; and that Mr. Justice Macnaughton’s 
dissent therefrom, is well founded. But, nevertheless, it does not 

seem to me, necessarily to follow, that the practice of selling the 
lands and houses of British subjects, in Calcutta, under executions 
obtained against them, or against their executors or administrators 
or even the sale thereof, by the voluntary act of those personal repre¬ 
sentatives, is contrary to law ; still less, that to reconcile such prac- 
tree with law, all the lands and tenements in Bengal, must be regarded 
as personal estate ; indeed, it appears to me, that this latter eonse- 
quence, though maintained by Sir Francis Macnaughton, in Ids 

construction of the charter, is utterly irreconcileable with the words 
of that instrument itself, which expressly describes real actions and 
iree s the sale by execution, of real, as well as personal property • 
for the explanations attempted by that learned Judge, to wit the 
supposing that chattels real, and ejectments for the recovery of them 
only were intended, seems to me quite unsatisfactory, and such as’ 

cannot without assigning an incorrect, as well as Led and un 

“ ! e T t0 thC la “ gUage ' be though an the 

177 ? as the^ ,T '‘° ^ ^ “ yarding the charters of 

774 as the only legitimate source of the practice in question that 
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Chambers, in Doe, dein. Savage v. Brancharam, as appears by the 
certified report,) descend, according to their own respective Jaws, 
and by a subsequent statute, every question of inheritance, and suc¬ 
cession, is to be determined in their cases, by those laws. The case 
of lands, in the hands of British subjects, (he added,) is different. 
The common law of England, and the greater part of our statute 
law, having been introduced here, by several royal charters, and 
particularly by the charter establishing this Court, lands of British 
subjects, must descend, as they do in England, except so far as the 
descent is interrupted, or the succession thereto, varied by the clauses 
in the charter, that respect suits against executors and administra¬ 
tors. J In the same view, the learned Chief Justice East, in his 
certified opinion, in Joseph v. Ronald , rests the question throughout, 

on the construction of those clauses in the charter, and Mr. Justice 
Buller says,—‘1 fully concur with the Chief Justice, in thinking that 
lands must be considered, as descending, according to the English 
law, except so far as the charter may have altered that course of 
descent. By that, (he says,) as well as the former charters, the 
English law had been introduced, for the government of British sub¬ 
jects, part of which law, and which I consider as also introduced 
thereby, is, that land, in which the party has a permanent interest, 
should descend accordingly to a certain course of inheritance. If a 
new country, (he adds,) is discovered by British subjects, they carry 
with them the laws of inheritance, as included in the English law ; 
and if the English law, attaches on a country already settled, where 
the inhabitants hold land of perpetual inheritance, such land, is by 
that law, deemed to be real property/ The arguments of Mr. 

Justice Macnaugliton , on the other side, proceed on the same general 
views. 1 The lands of Mahomedans and Hindoos, are, by a special 
Act of Parliament, (he observes,) to be dealt with according to their 
own laws • but the lands of all others, Armenians included, must go 
according to the English law, and not otherwise. If all the property 
(he adds) which is not specially excepted from it, shall not be regu¬ 
lated by the English law/ no law will exist in this place, by which 
it can be regulated, or by which disputes that relate to it can ever be 
determined/ The first question, that naturally suggests itself, on 
these opinions, is how, and when, the English law was generally 
introduced. The learned Judges all refer its introduction, for the 
Government of British subjects, to the charter of 1774, and former 
charters, without further explanation, which would lead to the no¬ 
tion that the English law, introduced by different portions, s.nce 
the’introduction of the whole code, is obviously an act, not suscep¬ 
tible of iteration, and therefore, must have been done, if at all, in 
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that way, by a single charter, not by several ; and in that case, it 
would be material, to ascertain by which of the number, the English 
law had been introduced, because from its date, subsequent Acts of 
Par lament would have no effect, without an express extension of 
their enactments to India , but on referring to printed copies of the 
char ers granted to the East India Company, from the year 1601 

,o * «*•"» - *•» ««, ^ 

1 “r i~™~,... di,,« ,„4 l0 *7 

d , p „ lu „. the pmt . a o( > 

in England, and m other casaa, referring generally to the iur* • f 

- „d zzizrz: 

omeer,, „ „ Indtal <*„„ ^ 

wZrz “, r ““7 “'”* ” um p"“t- n- .1...... o. 

/icmoer ^4, 1/26, establishing the Mayor's p mirf 

I.™*!., tot to E.., I„di, Company, . „ ad J . “ " “* 

rr: nr.r u - 

::r rBzPr =lt£ 

r: 1 g:,rir:\;ti £ 

tent power and authority for the atES ’ ° f “ P1 ° Per a “ d Coulpe ' 

nistering of Justice, in cWil caul IT foTtte’ t ^ adm1 ' 

of capital, and other criminal ’ offences and a “ d PUU ' Slllng 

It seems plain, therefore, that some law both civil em< T° UrS ’ &c ‘ ’ 
previously existed, and was in so, ’ 1 a “ d Cnniinal > 

-eh law, the charter intimate, TT* ^ 

the contrary, of better carrying the same • » abrogatlu g> but on 

could be no other than the law of Enelar l”' ° ’’ that tWa 

from many clauses in the charter and el "1 ^ infen ' ed 

therein, given to the Governors, or President ‘ l r fr ° m the P ° Wer 
Bombay, and Fort William, in Bengal with’ th ‘’““‘if °* 

Court of Directors, to make bye-laws ’ for the aPPr ° bati ° n ° f the 
of the Corporation, of the Mayor and Aide g °'T‘ meilt > n0t ° nIy 
ftMe —’ - - - ~ 


1828 . 


Freeman 

v. 

Fair lie. 



322 


CASES IN THE PRIVY COUNCIL 


1828. 


Freeman 

v. 

Fairlie. 


that such bye-laws, should not be contrary to the laws and statutes 
of England. The same observations apply to the charter of the 8th 
January 1753, whereby the Mayor’s Courts were established, and 
their jurisdiction further regulated, and to the charter of March 26th, 
a.d. 1774, constituting the Supreme Court of Judicature, upon 
which, the questions in reference are held by the Court to turn. 
Though some of the opinions in evidence before me, speak of this 
latter charter, only as having introduced the law of England, no pro¬ 
vision to that effect, is to be found in it, but it plainly proceeded, 
like the former charters, constituting the Mayor’s Courts, upon the 
supposition that .English law was already generally in force, and it 
made no alteration in the existing code, except by constituting a 


lew Court of Judicature, which it endowed singly, with almost every 
jurisdiction, civil aud criminal, legal and equitable, known to the 
law of England, and by regulating specially, its practice, in many 
:ases. In all which points the law of England, was obviously de¬ 
parted from, or varied, rather than originally and generally intro- 
luced. I must conclude, therefore, that English law was not, as the 
learned Judges have supposed, brought in by the charters ; neverthe¬ 
less, that the law of England, subject to the exceptions in question, 
and to others introduced by the charters, ought in general to be, 
*nd practically is, the law by which British subjects are governed, 
rnd their rights determined, within the territories of the East India 
Company, in Bengal, is agreed on all hands, and has been virtually 
recognized by Parliament, not merely by Acts which authorised, and 
Have confirmed the charters, but by an enactment in the statute, 21 
Geo. Ill, c. 70, s. 17 and 19, the intent of which, can no otherwise 
3 e explained. By that statute, entitled, ‘An Act to explain and 
imend so much of an Act, made in the 13th year of the reign 
0 f his present Majesty, entitled an Act for establishing certain 
regulations for the better management of the affairs of the East India 
Company, as well in India as in Europe, as relates to the adnumstra- 
;ion of justice in Bengal,’ &c., it is enacted, ‘that the said Supreme 
Court shall have full power and authority to hear and deteimine, 
in such manner as is provided for that purpose by the said charter 
,£ 1774 all actions and suits against all and singular the inha¬ 
bitants of the city of Calcutta . provided that the inheritance and 
.accession to lands, rents, and goods, and all matters of contract 
.nd dealing between party and party, shall be determined in the 
, of Mahomedans, by the laws and usages of Mahomedans, and 
the case of Gentoos, by the laws and usages of Gentoos ■ an 
mre only one of the parties shall oe a Mahomedan or Gentoo, by 

e law and usages of the defendant.’ And it is there y 
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enacted, ‘That it shall be lawful for the said Supreme Court to 
frame such process, and make such rules aud orders for the execu¬ 
tion thereof, m suits, civil and criminal, against the natives of 
Bengal, Balia r, and Orum, as may accommodate the same to the 
religion and manners of such natives, so far as the same may con¬ 
sist with the due execution of the laws and attainment of justice.' 
though it is not here declared by what law the same questions shall 
be governed and determined, when the parties, inhabitants, are 
neither Mahomedans nor Gentoos, it seems plainly implied, that the 

legislature had some other laws and usages in view, which wer 3 ap- 
P icable, and should be applied, to the cases of British subjects, and 
others inhabiting there ; and these could be no other than the laws of 

bIT tlm Z by f ° rCC ° f thC CUarter8 > ° r 0ther l0 -' institutions. 

the difficulty, consequence of which the witnesses aud Judges 
the Supreme Court are divided, still remains, namely how to 
reconcile the general introduction and authority of English ’ law with 
the power of executors and administrators to sell the in, 1 , 
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different, the laws of the place, in such cases, remaining in force 
till changed by royal or parliamentary authority. But there is an 
anomaly in the case of the settlements in question, which made it 
difficult or impossible, as I conceive, practically to apply there the 
latter rule, to its full extent, and took the case out of the principles 
on which both those rules were founded. I apprehend the true 
general distinction to be, in effect, between countries in which there 
are not, and countries in which there are, at the time of their acqui¬ 
sition, any existing civil institutions and laws, it being, in the first 
of those cases, matter of necessity that the British settlers should use 
their native laws, as having no others to resort to ; whereas, in the 
other case, there is an established lex loci, which it might be highly 
inconvenient all at once to abrogate ; and, therefore, it remains till 
changed by the deliberate wisdom of the new legislative power. 

In the former case, also, there are not, but in the latter case there 
are, new subjects to be governed, ignorant of the English laws, and 
unprepared, perhaps, in civil and political character, to receive them. 
The reason why the rules are laid down in books of authority, with 
reference to the distinction between new-discovered countries, on the 
one hand, and ceded or conquered countries, on the other, may be 
found, I conceive, in the fact, that this distinction had always, or 
almost always, practically corresponded with that, between the absence 
and the existence of a lex loci, by which the British settlers might, 
without inconvenience, for a time, be governed ; for the powers from 
whom we had wrested colonics by conquest, or had obtained them by 
treaties of cession, had ordinarily, if not always, been civilized and 
Christian States, whose institutions, therefore, were not wholly dis¬ 

similar to our own. But, in the settlements formed by the East 
India Company in Bengal, the case was very different, and one to 
which neither of the rules referred to could possibly have an entire 
application. The acquired territory was not newly discovered or 
inhabited, but well peopled, and by a civilized race, governed by long- 
established laws, to which they were much attached, and which it 
would have been highly inconvenient and dangerous immediately to 

change. On the other hand, those laws were so interwoven with, 
and dependent on, their religious institutions, as Mahomedans or 

Pagans, that a great part of them could not possibly be applied to 
the Government of a Christian people. Besides, there was, as 

appears from the Act of Parliament last mentioned, no uniform let 

loci to regulate inheritance, successions, and other important subjects 
of legislation. But the two great classes of native inhabitants, 
Mahomedans and Gentoos, were governed, in such matter, bv 1 - 
ferent laws, derived from their respective religious institutions. Some 
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uew course was to be taken in tins peculiar case ; and the course 
actually taken seems to have been, to treat the case, in a great 

~‘ ke , that ° f a neW diSC0Vered cou,ltr * f0 ‘- the government ot¬ 
ic Company s servants, and other British or Christian settlers using 

Ippid Jr tit C ° U i ry ’ " far aS th6 ^ " ere l eing 

habitants to tl PUrp ° St ’ I a ‘ ld leavmg tlle Mahomedan and Gentoo in¬ 
habitants to them own laws and customs, but with some particular 

exceptions that were called for by commercial policy, or the con¬ 
venience ot mutual intercourse, and between the British settler and 

! aatlVCS ’ aud Wliichare quite reconcileable with differences 

0^ religious faith : such, for instance, as leaving the interTof 

money unlimited by law. It seems highly probable that the sa me 
general adherence to English law, and the same partial adoption of 
the existing laws and customs of the country, were applied to im¬ 
moveable property, when acquired by British subjects, and produced 
the seemingly incongruous practice for which the Judges, at a period 
remote from its first introduction, have found it so difficult fo ac- 
couirt on legal grounds. If it be supposed that lands and tenements 

B * ngal ‘ ' V,1Utl,er h6ld b * Mahomedans or Gentoos, were liable to 
sold, in the owner’s lifetime, by legal process, for his debts and 
were liable as general assets, after his death, in the hands of’ tl 
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more unjust and inconvenient, because our bankrupt laws are never 
considered as extending to that country. The reason, therefore, for 
adopting these parts of the Indian law, if such they were, must have 
been felt to have been extremely strong, and were probably decisive ; 
but, on the other hand, there was no sufficient reason for departing 
fiom the rules of English law, as to the inheritance of real estates ; 
nor would it, I apprehend, have been an adoption of Indian law, but, 
on the contrary, a wider departure from it, to have made such 
property as distributable among the widow and next of kin, as per¬ 
sonal estate ; tor, I understand the fact to be, and it partly appears, 
from the evidence before me, that the eldest son of a deceased land¬ 
holder in Bengal succeeds to all his immoveable as well as moveable 
property, subject to all his debts, but is obliged, as I understand, by 
the laws or the customs of his religion, to maintain, in some degree, 
the whole family of which he became the head. The parties tc this 
cause, indeed, not having been led, by the opinions on either side, 
to look to any origin of the practice in question, but the charters, have 
not directly examined any witnesses as to what the law in force, as 
between the natives in Bengal , is 011 these subjects, or what are the 
diversities in the laws of inheritance or succession between the 
Mahomedans and Hindoos, nor has the evidence, taken under the 
commission in India , attempted to trace back the practice in question, 
by records or written documents, to its origin, or to show whether it 
is not coeval with the possession by the Company, of its territories 
or settlements in Bengal ; but the evidence, as far as it goes, tends 

to confirm the solution of the difficulty here suggested, and to prove 

that the practice is at least older than that charter, to which its legal 
origin has been referred. ‘Lands in Calcutta (said Mr. Justice 
Macnaughton , in Joseph v. Ronald) have been sold in execution ever 
since the establishment of this Court, and for more than ten years 

before the decision of that case, in which they were declared to be 
fee-simple . 1 And the same learned Judge says, in his depositions, 
that, though he cannot take upon himself to speak as to the practice 
or usage, previous to the institution of the Supreme Court, as to 
lands in Calcutta being, or not being, subject to the payment of 
simple contract debts, or whether they were deemed to be chattels 
real in the hands of the executor or administrator, but he takes for 
granted that they were so. Neither of the said Judges, whose 

evidence is before me, had been in India earlier than the year 1789, 
but Joseph Barretto, of Calcutta , merchant, a witness who had re¬ 
sided from 1768, states, that the executors or administrators of 
Europeans, dying in the possession of lands and tenements in 
Calcutta , were, previous to 1788, (the time mentioned in the 
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interrogatories,) authorized by the law and usage of Calcutta, to 
sell the same for payments of debts, from the testator or intestate, 
as well by specialty as by simple contract. That he had heard' 
and believes, that it is by the law and usage of Calcutta that such 
lands become assets in the hands of the personal representatives, for 
the payment of simple contract debts, and that he knows this from 
being resident in Calcutta, from the year 1760 ; and he afterwards 
states positively, that lands were subject to the pavment of simple 
contract debts previous to the institution of the Supreme Court. Sir 

™ Ward B,lde a,9 °’ in ™ Joseph v. XonaM, states as 

h.s opimon. that there is no ether difference in the nature or tenure of 

land in Calcutta, whether holden by British, Hindoos, or Mussulman 
subjects, than what would arise from the application of their different 
m icrif.inro and succession, which are preserved hv Parlia¬ 
ment to those different Casses ; and he adds, -The land, though 
real property in its nature and tenure, is made subject to debts i„ 

I 'r tl T" : ^ t "° ' mUlS ° f Hin<1 °° s Mn«u!- 

mans by their general codes, in the hands of the British, ft, 

, the t< '™ 9 or ‘•onatruction of the charter, and of the acts auxi 
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, . . ° by f>,Pir " ative general codes, is a fact in which 

I'Z C ° UM ' 10t Wn hC mistak ° n ' and his meaning plain, v 

is that they are so liable, to the same extent that the" lands of a 
Bnt.sh debtor are, under the practice which he ascribes to the 
carter. If 8 o, it materially strengthens the probability that this 
practice was in fact of an earlier date, for otherwise, as the laws 
and usages of the Hindoos and Mahomedans have certainly not been 
anged, there must have been a diversity in the process for del- i» 
ie Mayor s Court, according to the class of faith of the defendant 
its local jurisdiction having originally extended over all the ini,obi’ 
tants without any reservation of their particular usage or laws and 
as the records and proceedings of that Court are all transferred to 

vaZ C ° Ur he° f r CatUr0> thiS £aCt C ° U,d hardly ha - ob 

servation. The evidence, therefore, appears to me, as far as it 

goes, strongly to favour the opinion, that the practice in question 
ong preceded the charter. Nor is there any evidence of a different 
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urope,) from the earliest administration of justice in cur In- 
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dian settlements, or at least from the first purchase of real estates 
by British subjects, after the territorial acquisitions of the Company 
in that country. Supposing, however, the practice to have bad a 
more recent origin, and not to have been introduced by a right ex¬ 
position of the charters, or by any other positive law, still if it was 
conformable to the law existing in the place at the time of its con¬ 
quest or cession, it may, I conceive, be supported under the 
general rules to which T have before adverted,' since it cannot be 
shown that the local law has been since changed by competent legis* 
lative authority, either by abrogating the powers of executors and 
administrators over real estates, or what would be tantamount, by 
expressly enacting that the whole body of English law, or our whole 
law of real property, shall be in force among His Majesty's subjects 
in Bengal. If our territorial acquisitions in India should, for the 
reasons here assigned, be regarded as falling under the other rule, 
and that the first British settlers carried there the law of the mother 
country, as in the case of a new-discovered country, still that rule 
is subject to the modification before stated. So much of English 
law of real property as oppose.*? the practice in question, was, for the 
reasons assigned, not applicable to the local circumstances, in which 
the new settlers were placed, and it therefore did not bind them. To 
hold the contrary, would be to maintain a principle, upon which not 
only many titles to real estates in India, but a great proportion of 
such titles in most of our West Indian islands might be shaken, no 

small part of them being held under sales by execution, against exe¬ 
cutors and administrators, without any positive law to warrant such a 
departure from the law of England. The principle would, in fact, 

go much further. If the introduction of the English law under 

either of the said general rules, into a new or ceded country, must 

be entire, or with no modifications founded on local circumstances, 

unless by express legislation, much of the unwritten law now in use 
in the British West Indies , and especially much of their law of sla¬ 
very, stands upon unsound foundations. For these reasons, while I 
feel myself constrained to dissent from the opinion of the majority of 
the Judges of the Supreme Court, as to the construction of the 
charter, I cannot adopt the conclusions of Mr. Justice Afacnaughton, 
namely, that the practice in question can only be sustained, by re¬ 
garding all property, the subject of it, as personal estate, and that 
there can be no real estate of inheritance in lands or houses in 
Calcutta ; but am of opinion, that the practice may have a legal 
foundation, though applied to such estates. But the learned Judges 
further differ in respect of the nature of such titles, as the intestate 
Oldham held ; for supposing that fee-simple estates may exist by law 
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in Calcutta, and bo inheritable, as in England, it does not follow that 
any such estates in fact exist there ; and it is maintained by Mr. Jus¬ 
tice Macnaughton, that no title derived under Pott aim or grants from 
the Company's Government at Calcutta, can amount to an estate of 
inheritance. In support of this proposition,' it is contended, first, that 
the East India Company itself acquired no fee-simple or absolute per¬ 
petual property in the territory granted to it by the native powers, 
but held it only as their feudatories or vassals, and during their plea¬ 
sure ; or, that if such absolute and perpetual property was acquired, 
it vested in the Crown, and not in the Company, whose corporate 
existence and rights in the East Indies are temporary, and have been 
granted or renewed from time to time by successive Acts of Parlia¬ 
ment and charters for short terms of years. On the other side, it is 
maintained that the Company, against both the native sovereigns of 
Eindoostan and the British Crown, have an absolute and perpetual pro¬ 
perty in the territory so granted, though the sovereign dominion 
thereof is in the Crown ; but that, supposing even the Company’s 
property therein to depend on the duration of the charter, it would 
not follow that while the charter subsists, the Company has not 
power to make grants to individuals in fee : and to show that the 
Company both acquired and has granted such absolute perpetual 
property in the said territorv, there has been produced and read 
before me on the part of the defendants, Fairlie and His Majesty’s 
Attorney-General, a certain paper communicated by letter from Sir 
John Newbolt, Chief Justice of the Supreme Court at Madras, to the 
said Sir Edward Hyde East, and by him annexed to his certified opi¬ 
nion in the cause of Joseph v. Bonald, being a copy of a case sub¬ 

mitted to the Judges of the Supreme Court at Madras, for the 
opinion of the Court of Sudder Dewanny Adawlut of Calcutta, and 
the native officers of that Court, with the answers thereto of the 
Judges of the Court, and its officers, being doctors or professors of 
the laws of Eindoostan ; and also a paper annexed to the certified opi¬ 
nion of Sir Edward Eyde East, and by him referred to, being extracts 
of regulations of the Governor-General of Bengal, in Council, and of 

a proclamation of the Governor-General, in Council, of the 1st of May 

1793, for fixing in perpetuity the jumma or revenue payable to the 
Company by the Zemindars and other proprietors in the Company’s 
territories in Bengal ; from which documents, and the more regular 
evidence before me, it seems sufficiently clear that grants cf the 
former sovereigns of Eindoostan of the same nature with those 
under which the Company obtained the territories in Calcutta 
often, if not generally, conveyed an absolute and perpetual es¬ 
tate to the grantees and their heirs j and the regulations of the 
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Governor-General and Council, made under the authority of the 
charter subsisting in 1793, clearly recognize the estates of the Zemin - 
( ^ nrs other actual proprietors of land as hereditary and perpetual 
estates. But it seems to me immaterial for the purposes of the re¬ 
ference, to determine between the real and personal representatives of 
the intestate, whether such was in law the tenure by which the Com¬ 
pany or its grantees, in general held their lands in Bengal, as between 
the Company and the sovereign of the country ; it appears that the 
intestate purchased the land and houses in question, as of an estate in 
fee, which had usually passed as such, and that he had no other 
estate therein that could be inherited or claimed in his right after his 
decease. But it is secondly contended on behalf of the plaintiffs and 
the defendant Oldham, the testator's administrator, that the instru¬ 
ment called a Potfah, containing a reservation of rent pavable to the 
Company, and having no words of inheritance or limitation, convevs 
only a leasehold or chattel interest, deferminable at the will of the 
grantor, and the nature and effect of the Pottahs in general has been 
a subject, of much controversy between the parties, and of much con¬ 
trariety of statement or professional judgment in the evidence before 
me, the instrument being, on the one side, renresenled as a grant or 
conveyance from the Company, the terms of which, according to the 
legal import, must define and limit the estate passed by them to the 
grantee : while on the other side, the Potfah is stated to be a mere 
official recognition—a certificate of a title already existing, or alleged 
to exist in the nartv applying for it, for the purpose of ascertaining 

the amount of the jumma, or annual dues pavable in respect, of the 

premises described in it, to the collector or treasury of the Company 
at Calcutta. Again, the nature of this jumma is a subject of 

equal controversy, it being on the one side, represented as rent, 
payable by the holder as lessee or tenant of the Company, and 
on the other side, as being either in the nature of a fee-farm rent 

or perpetual rent-charge, or rather, a mere land-tax payable to the 
Company, as sovereign or governor for the country, not as proprietor 
of the soil, or as having any reversionary interest therein. In 
considering the general effect of the evidence, on these contro¬ 
verted points, I find it, in the first place, to be clear, that the forms 
of the Pottahs, hereinbefore set forth, as those granted for the lots of 
lands and houses in question, are the ordinary, if not the invariable, 
forms of these instruments. Tt was contended, on the original evi 
dence, by the plaintiffs, that the questions in reference to me, might 
be materially affected by the form of the Pottahs , granted to the 
intestate Oldham , or those under whom he claimed, of which there 
was no proof then before me ; and this was mainly insisted on, as a 
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reason for suspending my report, until evidence could be obtained 
from India. But the Pottahs, proved under the commission, appear 
to be all in the same general form, with those which are hereinbefore 
set forth, granted for the lots of lands and houses in question, that is 
to say, without words of inheritance or limitation, or any express 
description of the estate, or interest for, or in respect of which they 
were granted. A copy of one of the Pottahs, granted to the said Hannah 
Haigh, was exhibited on the part of the plaintiffs, upon cross-inter¬ 
rogatories, filed by then, for the examination of witnesses in the 

8 °f'’I and S!r M an<1 Sir Burroughs. 
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From this universality of the tenure, if derived from the Pottahs, an 
argument has been drawn on the part of the defendant FairUe, and 
of the Crown, against its being leasehold, or less than freehold, be¬ 
cause the consequence would be, that there is no real estate in 
Calcutta, or within the provinces of Bengal, Bahar, and Orissa ; or 
supposing the Company itself to have a fee-simple in its acquired 
domains, that there is no other holder, of any real estate in those 
provinceb, (in the whole of which, the lands of individuals are held 
under Pottahs, in the same form,) and yet the charter founded on, 
and confirmed by, Act of Parliament, gives jurisdiction as before 
stated, in actions real, as well as personal, and against all persons, 
and the executors of persons, who have estates, real or personal, 
within those provinces ; but this argument, though insisted on by 
some of the professional opinions, in evidence before me, appears to 
me, to have little or no weight : the true answer to the objection to 
the Pottahs, as being insufficient to pass estates of inheritance, ap¬ 
pears to me, to be that which was given by the learned witnesses, 
late Judges of the Supreme Court, in the depositions here, and 
which is now confirmed by two out of three of their learned succes¬ 
sors, and by a great majority of the other witnesses, examined in 
India, namely, that the Pottahs are not, in fact, grants or conveyances, 
but official recognitions, or certificates, of an already existing title. 
Yet, there must be, I conceive, an exception to this rule, in the case 
of lands, called common lands, for the reasons hereinbefore men¬ 
tioned. The purchaser of land, in Calcutta , is stated by Sir Henry 
Bussell, (in his deposition, in answer to the 6 th interrogatory, on 
the part of the defendant Fairlie,) to derive his title thereto, from 
and through the conveyance thereof, made to him by the former 
proprietor, and not from or through the new Pottali granted to 
him, and he acids, that a new Pottali is obtained by a purchaser, as a 
matter of right, and of course*. The deposition of Sir William Bur¬ 
roughs, in answer to the same interrogatory, is to the same effect; 
but with more particularity and fulness of expression, to wit, that 'he 
believes that all lands and grounds situated in Calcutta, and in the 
provinces subject to the jurisdiction of the Supreme Court of Judi¬ 
cature, at Fort William, in Bengal, are deemed and considered as 
held of the United Company of merchants, trading to the East 
Indies, and that all such lands and grounds, save only such as are, 
or have been, granted free of rents, are subject to some rent, or, as 
it is commonly called, revenue, payable to the said united Company, 
and are registered by their denominations or descriptions, together 
with the names, for the time being, of the proprietors thereof, in cer¬ 
tain books kept at the offices of the Collectors, appointed on behalf 
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of the Company, for the provinces, districts, and cities, within which 
such lands or grounds are situated, and which books kept in the 
office of the Collector of Catcuita, are called, or known by the name 
of Chitta Books. That, according to ancient usage in Bentjal. long 
anterior, as he believes, to the acquisition of any territorial posses¬ 
sion, by the Company therein, certain instruments in writing, called 
I'ottdlis, and appearing to be in the nature of certificates, of the re¬ 
gister of such land or grounds, in the said Chitta Books, are usually 
granted by the Collector of Calcutta, aforesaid, under his hand and 
seal of office, for, and on behalf of the Company, to the person or 
persons appearing by the Chitta Books, to be proprietors or owners 
of the lands or grounds, so registered therein, but that the Com¬ 
pany’s Collector of Calcutta, aforesaid, acts ministerially only, and 
not in any degree judicially in writing such registers, and granting 
such Pottahs, which are often granted ex parte, as he, the deponent, 
believes, and are almost always expressed, in very few words, and' 
arc not, therefore, deemed or considered by the Supreme Court as 
sufficient evidence of title, in the person or persons named in, ’ and 
producing the same as proprietors, although such Pottahs, coupled 
with possession and other circumstances, are received as some, but 
never as conclusive evidence of title, in the person or persons named 
as proprietors therein. That when lands or grounds, situated in 

Calcutta, arc granted, sold, conveyed, or devised by the owners or 
proprietors thereof, the grantees, vendees, assignees, or devisees 
lereof, frequently apply to, and receive from, the Collector of Cal - 

mtta ’ " " eW r ° Uah ’ macle out for > ^ the names of such grantees, 
vendees, assignees, or devisees, after their acquisition of such lands 

or grounds, under the Deeds, Wills, or Instruments, conveying or 

devising the same ; and which new Pottahs are usually granted, as he, 

t le deponent, believes, to the person or persons producing the former 

Pottah, and the Deeds, Wills, or Instruments, conveying or devising 

the lands or grounds therein mentioned, to the person or persons so 

applying, and that he, the deponent, believes, that such new Pottahs 

are often granted, without any proof of the due execution of such 

Deeds, Wills, or Instruments, and nearly, as of course, except in 

such cases as may appear to the Collector of Calcutta, aforesaid, to 

require precaution, in which cases it is usual for the Collector of 

Calcutta, as the deponent believes, to post up written notices at his 

office intimating his intention to comply with the application, if „o 

mar t, ° n ;. , that i , mlgIlt appear t0 11 ™ to be reasonable, should be 

made within a limited time, but that no person has ever been allowed 

by the Supreme Court, as he believes, to support a claim, or title to 

land or ground, situated in Calcutta, under, or by virtue of any new 
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Pottah, so granted, without duly proving in the Court, the Deed or 

Deeds, Will or Wills, or other Instruments, conveying or devising 

the same ; nor has the Court ever, as he, the deponent, believes, held 

it to be necessary, for any persons claiming title to land or ground, 

situated in Calcutta, to produce or prove a Pottah for the same, or to 

show, that after the purchase, or devise of such land or ground, that 

a new Pottah was either obtained, or applied for by the person, or 

persons, claiming under such purchase or devise.’ The account 

here given by Sir William Burrou/jhs, of the power and duty of the 

Collectors, in granting Pottahs, and ihe grounds on which thev are 

* 

obtained, is confirmed by all the witnesses in India, who have de¬ 

posed to these points, and among others by Mr. Pock, President of 
the Board of Revenue, at Calcutta, who states his opinion to he. that 
the Collector has not authority to grant a Pottah , unless the person 
applying for the same, at his office, produces and shows at such 

office, some deed, document, or instrument, under which, the party 
applying, claims title, or shows his right to the land, for which such 
Pottah is applied for. Tt appears, nevertheless, from the same evi¬ 
dence, and especially from the deposition of Sir James Edward Cole - 
brool’e, Bart., Chief Judge of the Court of Sudder Dewannv Adaw- 
lut in Penpal , that there is a case in which the Pottali really 

operates, as a grant or conveyance from the Company, to wit, when 
the land comprised in it, is common or nntenanted land ; and it fur¬ 
ther appears thereby, and by the exhibit deposed to by Sir James 
Edward Colebroolce. in answer to the 2nd interrogatory, on the part 
of the plaintiffs, that part of the land which is admitted to be com¬ 
prised in the three lots, or pieces of land in question, was common 
land, and originally granted by the Company, by Pottah , to Henry 
Veriest , Esq., under whom, the title of the intestate Oldham, for 
part of the three lots, or pieces of land in question, was derived. 
But it also appears thereby, and by other parts of the evidence before 
me, that the last-mentioned Pottah, and other Pottahs for common 
lands, like those which were granted, 011 existing titles, contained no 
words of limitation or inheritance ; and yet it is stated by Sir James 
Edward Colebroolce, that in his judgment, the person or persons, to 
whom such common lands were first granted, by such Pottahs. took 
an absolute estate and interest therein, with a power of alienation, 
gift, or disposal by last Will and Testament, and the same seems to 
be supported by the testimony of other witnesses, who make no 
distinction between original Pottahs, for common lands, and Pottahs 
on existing titles, as to the absolute nature of the estate. It appears, 
also, that alienations in fee, by the grantees of common land, under 
such Pottahs, have been recognized by the Company's officers, on 
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giving a good title to those claiming under them, for the purpose of 
obtaining new Pottahs. Iu the case of Joseph v. Ronald, it was stated by 
Sir Edward Hyde East, Chief Justice, in giving his judgment, that the 
Company, to tins day, transfers its remaining common lands, without 
any other grant or instrument than Pottahs, in the same form, sub¬ 
ject to a like small nominal reut, or jumma, of which he cited a 
recent instance iu the case of land, absolutely sold by the govern¬ 
ment to one Piet ram Doss, and for its full value. The Chief Justice 
considered, even these Pottahs, for common lands, to be, like the rest 
mere recognitions of an existing title, and supported that opinion 
by the form of the Pottah, iu the case referred to, a copy of which 
is annexed to the report of the judgment certified, by him, ns herein¬ 
before mentioned ; for the Pottah describes the land, as having be¬ 
longed to the Company's common ground, and states that it was 
formerly the property of the Company ; yet no grant had been, in 
fact, made by the Company, and the Chief Justice added, that it had 
not been usual, as far as he could learn, particularly as to the small 
grants, though he had heard that such grants had formerly been 
made, in a few particular instances. The learned Judge, also took 
occasion, therefrom, to explain the general nature and use of the 
Pottah, in a manner, which, as it seems to me, to be consistent with all 
the evidence before me, and to obviate all difficulties arising from 
the reservation of payments by the name of rent, I tliiuk it best to 
extract from the certified report, iu Ids own words:-'The docu¬ 
ments,' he says, referring to the last-m?ntioned Pottah to Pietram 
Doss, of common land, and the record thereof in the collector’s 
office, ‘also serve to explain, in a great measure, what the true 
nature of the small annual payment reserved is, which in the Pottah 

“ CaUed re, “' iu the entry of the purchase, and con¬ 

veyance to Pietram Doss, the same annual reservation is classed 

assessment Tt ,* *7“' ^ term ' aud — the 

th,. . Pt «„ ,0 ■„ „ u. M piob , bl , J“; ““ 

ma reserved in every minor grant of land " J 

originally been granted by the Zemindars or ZZ ^ “ '**** 
for the religious or charitable purposes h’ave no “ J 

them. Under the Mussulman Government the 
pendent Tatookdars, were answerable to’ the GoT " ilUle ' 

whole jumma assessed on their resne r Goverilme »t for the 
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to Government for the whole, unless the latter agreed to admit the 
sub-grantees as independent Talookdars, answerable, in the first 

instance, for the portion of the jumma so reserved. It is not im¬ 
probable that in some instances more than the exact proportion of the 
original jumma would be reserved by the sub-grantees, and this 

would operate, (as the grants were for the most part in perpetuity,) 
in the nature of a quit-rent or seignorial acknowledgment, and, after 
a great length of time, it may be difficult, and often impossible, to 
ascertain the difference, nor is it of any legal consequence to do so, 
wherever the jumma was fixed. In Pietram Doss’s case the jumma 
reserved is quite nominal, being only 2. 6. 8. upon a purchase from 
Government of its common land, or zemindary waste, 16 cottahs 
for above 1,900 rupees. The zemindary, including the three villages 
before named, was itself granted to the Company upon a jumma, 
reserved yearly to the then Government, of 1,195. 6. ; and this 
2 . 6. 8., if not a fanciful fraction of the ancient original jumma, is 
reserved in imitation of it, according to the ancient fashion of the 
country. If the English word rent (he adds) be properly applied to 
it at all, as it is used in the English form of the common Pottalis, it is, 
in its legal signification, a mere quit-rent, or seignorial acknowledg¬ 
ment, and no other, and is applicable, indiscriminately, to every 
acknowledged indefeasible estate of perpetual inheritance throughout 
the country. 9 Whatever difficulty may remain after these explana¬ 
tions of the learned Chief Justice, to reconcile, with the principles of 
English law, the passing of a fee-simple estate in the Company's 
common land, without any other instruments or writing than the 
ordinary Pottah, all the evidence before me relative thereto, is in 
some very important, and, as I conceive, decisive points, uniform 
and clear. The title of the holders of land and houses in Calcutta, 

the subjects of these Pottalis, who derived, under the original Pottalis 
for common lands, and without any other grant, is, as between 
them and the East India Company, absolute and perpetual ; whether 
the property is to be considered as freehold or leasehold, real or per¬ 
sonal, it is unlimited in point of duration. Even Sir Francis Mac - 
naughton, holds that is the case, as to the equitable interest, though 
his decided opinion is, that the property is not freehold, or real 
estate ; for he states in his deposition, in answer to tfce interrogatory, 
on the part of the plaintiffs, that he hath always understood, and 
always believed, that it was the intention, in the case of lands granted 
by Pottah, both of the grantor and grantee, that the former should not 
have the power of resumption, and that neither the grantee, nor those 
claiming under him, should be disturbed in their possession, an! that, 
in a confidence of the permanency of such grants, many have expended 
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large Bums of money, upon lands so granted, so as to make the rent 

reserved by the Company, a matter of little or no consideration, in 

comparison with the value of the same. That he hath often heard it 

said by practitioners, and, as he thinks, by Judges, in the said Supreme 

Court, that in case of any attempt, under such circumstances, being 

made by the East India Company, to resume the lands, that it would 

be the duty of the Supreme Court, to restrain them from so doing 

y injunction ; although, from the terms of the Potlah, he conceives 

it cannot convey a freehold estate, yet, that from the intention of the 

parties, manifested as it has been, ever since (so far as he knows) 

Poliak* have been granted, that in his opinion, a Court of Equity 

would, and ought to consider, the grantee, and those holding under 

nm, as having a permanent interest in the same ; but so far as his 

the deponent's knowledge extends, no attempt at resumption was’ 

cier made by the East India Company. Other evidence before me 
she- t at the Company, iu as strong a casc for re8Umption as J’ 

^Ls o its 1 PraCt ?\ admiUed ’ the Per l )etual irrevocable 

effects ot its own grants by Pottalu, buying back at an excessive 

pnce, land in Calcutta, that had been so granted, when wan”r 

sell t U8eS! w the 8ra, ‘ tCe ° r h0lder U11(ler Pottah, refusing to 

soiiamc terms. It is also the uniform effect of the 

r** — - : 

Company, beyond what is speciffeTt t.T 0 "I * by the 

The plaintiff, indeed, contended on J^ 

was proof of the jumma being a reserved rent J, 

Paid by the defendant 77 f ,*? ^ reilt 

question, had varied in its amount in different years ^ 

rent variance has since been explained in a wly saU a t T" 

appearing from the receipts produced by the defendant ^ 

he was inaccurate in stating the periodical payments by him i 

spect of the lands and houses, as ground-rent and that ti, ’ . 16 

sometimes comprised a watch-tax, and other public ^ 

Which the apparent inequality proceeded, and that the r nH 
ma was always the same in his payments. JUD " 

“Upon these facts, it seems to me to he „i 
common lands, of which the Potlah is the only ^ ^ ** ^ th ° 
dence of title, that the purchaser from the Co . C0 " Ve> ' ance ' or evi - 
the ordinary form, obtains at least an WUh * P ° Uah iu 

objection resolves itself into this : from J* a ’ ld ^ 

a«ce the legal estate, as to the inheritance does C °’ lVey ‘ 

grantee, but remains in the Company * * th ° 

P 0. But even this objection, 
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seems to me to rest on the assumption, that the whole body of 
English law, in relation at least to real property, has been introduced 
into the Company 's settlements in Bengal , with such exceptions and 
qualifications only, as the charters expressly or by implication pro¬ 
vide : a doctrine, for humbly dissenting from which, my reasons 
have been already assigned. If that assumption is erroneous, there 
seems to be still less reason, for holding as to the principles and forms 
of conveyancing, than as to the remedies of creditors, and the powers 
of executors or administrators as to real assets, that they must 
necessarily have been made, to conform in all points to English law, 
when that law was in general introduced. It appears incidentally, 
in the evidence before me, that prior to the establishment of the 
Supreme Court, conveyances by lease and release, or other English 
forms, were little, if at all, in use, upon the sales of lands or houses 
from one British subject to another, but a brief note of the sale and 
transfer was used in their stead. It appears, also, that the Pottalis 
were in use among the natives, and regarded by them as the best or 
only muniments of their private titles ; and it may, I think, be fur¬ 
ther collected, that the only written evidence of grants from the 
native sovereigns, to Zemindars , or other proprietors of land, was a 
Pottah in the same form with those sinee used by the Company's 
Government, for the same purpose. It seems, therefore, to have 
been a natural, if not a necessary * course, by the Company 's servants, 
and other British subjects, to use the same means that they found 
to be established, for the granting and transferring lands and houses, 
at what, I conceive to have been, the true era of their tacit introduc¬ 
tion of English law, namely, Ihe first establishment of the Company's 
settlements in that country, till long after which they had no regular 
Courts, and probably no practitioners of law capable of preparing 
conveyances, in the English form. I humbly conceive, therefore, 
that the Pottah , when it performs the functions of a grant, as in the 
case of common lands, by the Company, may be considered as a suffi¬ 
cient creation, or evidence of title in fee, under that part of the law 
of the place, which was not necessarily superseded or abolished, by 
the introduction of English law, on the principles to which, I have 
already referred. On the whole, the conclusions which I have 

humbly to submit to the Court, in pursuance of the said order of 

reference, are, that the said lots of land and houses being the only 

messuages, lands, tenements, and hereditaments, of which the said 

Hannah Haigh, the testatrix, was in any manner seised, possesseo of, 
or entitled to, at the time of the making her Will and Codicil, ana of 
her death as aforesaid, did not pass by her said Will or Codicil, and 
that the nature or kind of tenure thereof, was freehold of inheritance, 
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and that the said testatrix was entitled to dower therein, it not 
appearing that she had done any act, to bar or release her right of 
dower, in the real estates of her said second husband, deceased, 
Samuel Oldham, the intestate. And as to the inquiry, whether the 

testatrix, Hannah Haigh, had any other lien, claim, or interest in, or 
to the said freehold hereditaments, or any part thereof, and whether 
they were subject or liable to any, and what debts, charges or in¬ 
cumbrances affecting the same ; I find that they were subject to all 
the debts, whether simple contract or otherwise, of the said intestate, 
and humbly conceive that if she, the said Hannah Haigh, as his adminis¬ 
tratrix, paid any debts of her said intestate, beyond the amount of any 
personal assets, and any rents or profits of the said real estates, (over 
and above her dower therein,) by her reserved in her lifetime, the 
said defendant Fa,die, as her personal reprscntative, may be entitled 
in equity to stand in the place of the creditors, who were satisfied by 
her out of her own estate, and to be considered as au equitable in¬ 
cumbrancer on the said real estate, or the rents, issues, and profits 
thereof received since her death, but no claim of any such charge or 
incumbrance, or for any debt due by the said intestate in his lifetime 
has been brought in before me. And as to the inquiry, who 
was the heir-at-law of the said Samuel Oldham, the Master found 
that in consequence of it appearing before him, that there weie no 
descendants of Samuel Oldham, except Elizabeth Smith and Chadotte 
Oldham, who were the daughters and co heiresses of Thomas Oldham, 
the brother of John Oldham, the father of the intestate Samuel Oldham, 
but which Thomas Oldham was born previous to the marriage of his 
parents, and therefore illegitimate, he was unable to certify who was 
the heir-at-law of the intestate Samuel Oldham, or whether' his estate 

of inheritance has escheated from default of heirs of his blood.” 

/ 

To this report the plaintiffs filed twenty-five exceptions, compri¬ 
sing a great variety of formal objections to the finding of the Master, 
with a view to prevent conclusions ; the principal objection, however’ 
was, as to the nature of the tenure of lands in the East Indies and 

was comprised in the twenty-fifth exception, which was as fol- 
lows :— 

‘ ‘ For that the said Master, by the said report, has certified as to 
tlm said lots of land and houses, that the nature or kind of tenure 
o the said lots of land and houses, was freehold of inheritance- 

whereas, the said Master ought not so to have certified, but engirt 

to have reported that the tenure thereof, is of the nature of chattels 
rea or personal estate, or else a customary estate by Pottah the 

custom whereof is such, that on the death of . 

x , t e aeath of a Person possessed 

lands or houses held thereby, the same, with a right to have 
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a new Pottah thereof granted, passes to, and vests in, his executors, 
or administrators, to be administered as personal estate .' 9 

I 11 the year 1827, these exceptions were argued before Lord 
Lyndhurst, who at that time was Master of the Rolls, and having 
been promoted to the Seals before pronouncing any decision, the 
paities agreed to take his judgment, as if they had been appealed 
to him. The peculiar circumstances of the case, and the autho¬ 
rities relied on, in the arguments of counsel on either side, are con¬ 
tained in the Master's report, and the commentary of the noble Judge. 


17 November, 

T 


Lord Chancellor : 

This is a case relating to the tenure of lands in India, and the 
question is of considerable consequence, as far as it regards the indi¬ 
vidual case ; of great importance in point of principle ; and the more 
entitled to consideration, as there appears to have been a difference 
on the subject among the Judges in India. A great body of evidence 
was adduced before me respecting it, and the question was very 
elaborately and ably argued by the counsel on both sides. Having 
fully examined the evidence, and attentively considered the case, I 
will now proceed to state the result. 


There were twenty-five exceptions to the Master's report. The 
first and fifth related to collateral matter, and after proper explana¬ 
tion at the bar, it was agreed that those exceptions should be waived, 
and that the finding of the Master should not operate prejudicially to 
the parties in the future stages of the case. The other exceptions, 
all but the last, were ipere formal objections to prevent conclusions ; 
and it was ultimately agreed, that the whole case would turn upon 
the judgment which the Court should pronounce upon the last or 
twenty-fifth exception. 

The question, therefore, is, what, generally speaking, is the nature 
and tenure of land in India ; and, in particular, what is the nature of 
the tenure of those lots of land which formerly belonged to Samuel 
Oldham. The particulars of the estate of Samuel Oldham, and his 
title, may be stated in a few words : It appears, that one lot of land, 
part of the property, was conveyed to him by deeds of lease and 
release, in the year 1780 ; the release to him, his heirs, executors, 
and administrators, to hold to him and them, to his and their, own 
use for ever. And there was a covenant on the part of the grantor, 
Andrews, that he was possessed of an indefeasible estate of inheri¬ 
tance in the property. After the lease and the release was executed, 
and the conveyance so far perfected, application was made by the 
grantee, Oidham, to the Collector's Office, for a Pottah, the particular 
nature and form of which instrument I shall, by-and-by, advert to. 
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The Pottah, upon the production of his title by the deeds, was 
granted to him as a matter of course. * 

Another lot of land, one of the three in question, was, in the fol- 
lowrng year, granted to Samuel Oldham, by the same grantor, An- 
'etas, by the same form of conveyance ; and two or three years after 
a third lot of land, which appears to have been, I believe, common 
and, untenanted land, formerly belonging to the East India Com¬ 
pany, and for which a Pottah was granted to a person named Verelst 

TtreZT*: t^ d T ^ ' ea8e aUd relCaSe ’ ^ * Oldham. 

Petre held that property under a person of the name of Richard John - 

o who conveyed it to him also by deeds of lease and release ; and, 

I think, it appears that Johnson held it directly from Yerelst. A Pottah 

; ■ ’“■> «« 

Ihis was the title of Oldham . 7auce - 

The question, under these circumstances, and according to the law 

r,T“ of *-*«* “»"*“•'« mTSsf 

t -, r : — j. “ 

tainly involved in some obscurity but there Jins is cer- 

which were referred to in th “* two documents, 

rcicrrea to in the argument, that throw great li„ht „ 

: zztjz ~ - — - -- 1 . 

di 8 tinguisl 0 nrthe a uame 1 of h the firSt PlaCC ’’ regUlati °“ s o1 ' 1793, 

in India had an absolute ownership and ,1 of land 

the soil was not vested My “ t ,0 ~ ^ ‘he soil ; that 

prietors did not hold at the will of the ; that the Pro¬ 
perty as their own with tie soreieign ; but held the pro- 
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indeed, to a tribute to the Government but if “ 18 Uable ’ 

was not fixed, but was increased at ,h PPearS that the tribute 

went; and it appears further, that, if the tribute^” G ° VerU ' 

vemment had the power of taking on • "’ aS “ 0t paid i Go ‘ 

1 -rpose of obtaining paylf ^JTT, n °* ^ ,aUdS 
stances, and these charges, I think it "° , m staadin g these circum- 
articles, which were prepared ob “usly 1,7 * t0 

sideration, by persons well acquainted with the subjec ^ ^ 
every means of obtaining the most accurate info™, f- posse38ln g 

far back as the year 1793, without coming 3 to” th ^ ^ ** 

that the Zemindars and Taloolcdars were owners of the soil'™ b^t 
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only to a tribute, such as I have stated, to Government ; and it was 
the object of those regulations of the year 1793, to make that tribute 
which had been considered as dependant in its amount on the will 

of the governing power, fixed and permanent. But I do not rely 

merely on the regulations of 1793. I look, secondly, at another 

series of documents,—the case submitted to the Sudder Dewanny 

Adawlut, for their opinion,—and the documents which accompany 
that case, and which were laid before me. Looking at those docu¬ 
ments and opinions, which were referred to in the course of the 
argument, and considered as materials on which the parties relied, 
and which were annexed, I think, to the certified opinion of Sir 
Edward Hyde East ; and considering, with the best intention in my 
power, these papers, they confirm, most strongly, the opinion I should 
have derived from the permanent regulations : namely, that the pro¬ 
prietors of the soil had a permanent interest in it at the time when 
the English established themselves in that settlement. 


The next question is, what is the law, as far as British subjects 
are concerned, now existing in that settlement? Undoubtedly, at 
present, it is the law of England. I think it clear, that those persons 
who there established themselves, carried with them the English 
law. It does not appear, at least it has not been stated, that the 
English law was established there, in the first instance, by any procla¬ 
mation or charter j but it is probable that the English carried with 
them, and acted upon, the law of England, from the necessity of their 
situation ; because the two systems of law, which at that time existed 
there,—the Mahomedan and Hindoo laws,—were so blended with 
the particular religions of the two descriptions of persons, as to 
render it almost impossible for that law to have been adopted by the 
English settlers. This, however, is matter rather of speculation, 
than material to this question ; since it appears, by all the charters 
applicable to the state of the law, and by all the Acts of Parliament 
which refer to it, from the year 1601 down to the present time 
(and I refer particularly to the charter of 1726), that the English law 
has been considered as the law of the settlement. It has been recog¬ 
nized as such by the competent authority ; and we are to consider, as 
far as British subjects are concerned (for it is confined -to British 
subjects), that the English law is not only now the law of Calcutta , 
but that it was so from the earliest period of that settlement. 

The next consideration then, is this :—If the native proprietor 
possessed a permanent interest in the soil, taking all the interest the 
native had, w'ould the English law apply itself to that interest? In 
other words, would a permanent interest in land, vested in an 
English subject, where the English law prevails, and a permanent 
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interest in the soil gives an entire and absolute dominion and owner- 
ship-he governed by English law? Is it not an estate of inheri- 
tence, descending to the heirs? Can it hardly be denied (though, Freeman 

in part of the argument, it was, to a degree, controverted), that the Fairlie. 

interest of Oldham in this property was an absolute and permanent 
interest? and the question made, was, whether it passed to one de¬ 

scription of representatives, or to another. If it appears on the evi¬ 
dence to be an absolute ownership, what law is to be applied to it? 

Those who contend it goes to the personal representatives, in a 

degree apply to it the English law ; because the law as to personal 
representatives is an English law. If, then, we are to apply to it the 
English law ; if the absolute ownership of the soil is possessed by the 
party, and the English law is in any shape to be applied to it, the party 
must take a fee-simple, and the property will descend to his heirs. 


We now come to consider the evidence ; a body of evidence, as 
great as could be collected, for the purpose of application to suc-h a 
subject, has been adduced on the present occasion. There is first 
the evidence of Sir Henry Russell, taken shortly after his return to 
finghnd, when his recollection was fresh and vigorous with respect to 
the state of the law in the country which he had left. He had been for 
many years a Judge in that country ; he had also been for several years 
the Chief Justice of the Supreme Court of Calcutta. There is the evi¬ 
dence of Sir William Burroughs, who was in that country, engaged in the 
profession of the law in different shapes, for a period of more than 
twenty years, about half of the period as a barrister, I believe as Ad- 
vocate-Oeneral, and the remainder as one of the Judges of the Supreme 

u ' Therc 18 the opinion of Sir Edward Hyde East, not given as 
evidence, but delivered in the shape of a formal judgment of the 
Court (and, perhaps, therefore, entitled to more weight than if it were 
in the shape of evidence), directly applicable to the subject There 
is the evidence of Sir Anthony Bullcr, one of the Judges of the Supreme 
Court, presented in the same way. There is the evidence of the re¬ 
maining Judge, Sir Francis Ztaavughton, which does not appear to 
me so much to differ with respect to the material facts of the case as 
to the conclusions and the inferences which he draws from them 
There is the evidence of Mr. Bobert Smith, who for many years held 
the office of Advocate-General at Calcutta. There is the evidence 
of a gentleman who filled also, for several years, the office of Advo¬ 
cate-General, and was in a more extensive practice, perhaps, than 
any man that ever went out to that country as a practising barrister 
I mean Mr. Robert Fergusson. There is the evidence of Sir Edward 
Colebroolce ; and a great variety of other individuals, whom it is not 
necessary particularly to name. Now, as to the result of this body 
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of evidence, what are the facts established by it! I think it beyond 
all doubt, that property of this description has, from the period of 
the year 1774 (the date of the Charter of Justice), been constantly 
conveyed by deeds of lease and release, in the form in which Oldham 
took the property in question. It is proved also, and by one of the 
officers of the Court, that, of land of this description, fines are levied. 
It is proved by all these persons, that it lias been the constant course 
of the Supreme Court of Calcutta, when ejectments are brought by 
the heir-at-law, on establishing the possession and title of the 
ancestor, and proving the claimant is the heir-at-law, in such eject¬ 
ments, the heir has always recovered. It was asked, in the course of 
the argument, whether any case could be named. It is stated by 

these witnesses, as a circumstance of constant occurrence, and, there¬ 
fore, it is not very easy immediately to name a particular case, be¬ 
cause, being a thing of constant occurrence, there would be no 
motive for recollecting one ; but it happens that, in the judgment of 
Sir Edward Hyde East, he does incidentally name a case, that of Doe, 
on the demise of Gasper v. Doss, in which the heir-at-law (an Ame¬ 
rican) recovered property, in an action of ejectment, under the 
circumstances to which I have referred. 


There are some other circumstances to which theso witnesses 
speak, tending to establish the fact, that from the year 1774, down 
to the present time, this property has always been treated in India as 
real property, descendible to the heir-at-law ; they not only state the 
facts to which I have referred, and other facts which might also be 
mentioned, but they state it as the result of their experience, of their 
knowledge of the law of the country, and their inquiry into it ; as 
the result of their long practice, and of their observations of the 
decisions of the Courts in which they themselves have been partakers 
and actors, that property of this description had always been con¬ 
sidered as real property, descendible to the heir. But, further than 
this, if we refer to the Charter of Justice in the year 1774, granted 
by the Crown, we find, in the language of it, a distinction expressly 
drawn, and in terms between personal and real property. It has, I 

think, been said, by one of the learned Judges to whom I have re¬ 
ferred, or it has been glanced at, that that may be satisfied, by con¬ 
sidering this property as a chattel real ; but, looking further into the 
charter, it will be found that this explanation will not avail, because 
the Courts have jurisdiction expressly, and in terms, in all actions, 
and pleas, real, personal, and mixed ; a recognition, therefore, by 
the Crown (the highest authority), the real property exists in that 
country, according to the meaning of that term as used in the law of 
England, 
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But the ease does not rest here. We may refer to express decisions 

on the subject ; decisions of that tribunal most competent, from its 

peculiar situation, to form a correct judgment on the subject ; I mean 
the Supreme Court of Calcutta itself. As far back as the year 1785, 
this case came directly for decision before the Court. The question 
turned upon the execution of a Will of a person named William 
Wiffin ; that Will was attested only by two witnesses, and the 

question was, whether it passed a real estate. The Court decided 

that it did not ; and, in deciding that question, they, in the first 
instance, decided that the property was real property, according to 
the law of England, descendible to the heir. And they also decided, 
tor that was necessary in the view which two of the Judges of the 
Court took, that the Statute of Frauds extended to India. The third 
Judge, Sir William Jones , did not think it necessary to decide this 


last point, because of the opinion which he had formed with respect 
to the construction of the Will itself ; but as to the general question, 
with regard to the tenure of the property, he entirely agreed with the 
other Judges. The question came again before the same Court, in 
the case of Joseph v. Ronald ; it was then very elaborately argued, 
on account of the difference of opinion entertained on the bench. 
We have before us the judgment of the Chief Justice, and also the 
judgment of Sir Anthony Bullcr , and we have the judgment in print, 
under his own authority, of the third Judge. That judgment con¬ 
firmed the previous decision, not by the unanimous voice of the 
Court, but by the voice of the Chief Justice, and of Sir Anthony 
Buller ; the other Judge, Sir Francis Macnaughton, dissented. T have 
read through the reasons assigned for his judgment ; they are very 
unsatisfactory to my mind, and I must say, I concur in the view taken 
by the majority of the Court. 


> 

a 


c 

n 

si 


This, then, is the case as it presents itself in one view of it. But 
it is argued that these are estates held by Pottah ; that the Pottah is 
an instrument which cannot convey an estate of inheritance ; that 
even if it could convey such an estate, the East India Company have 
only a transitory interest in the settlement ; and that they could not 
convey a greater interest than they themselves hold. With respect 
to the last point, I will dispose of it first. The East India Company 
is a corporation ; they are capable of taking land in fee ; they are 
capable of disposing of lands so taken in fee ; and if an Act of Parlia¬ 
ment should interpose to put an end to their corporate existence, the 
title of the holder of any property which the Company may have taken 
in fee, and which, while they were a corporation, they disposed of in 
fee, would not, by the extinction of the corporation, be at all, in my 
judgment, affected. But this is a mere question of speculation ; be- 
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cause in an Act which authorizes Parliament, upon a three years' 
notice, at a given period, to put an end to the exclusive trade of the 
East India Company, and to their territorial dominion in India , in 
that very Act there is a proviso, that it shall not affect their corporate 
character : that character will continue, and they may, as before, carry 
on trade, though not exclusively. It appears to me, therefore, that 
this argument is entirely destitute of foundation. 


Then, as to the Pottah, it may be material to read the language of 
it, and then to see what the evidence is, as applied to these 
instruments. It appears that upon the transfer of possession, 
or rather of title, upon a conveyance, for instance, by a for¬ 
mer owner, by deeds of lease and release, to a new proprietor, 
he, carrying his title deeds to the collector, obtains a new Pottah, as 
a matter of right ; the collector cannot refuse it ; the proprietor can 
insist upon it. In the same manner the heir-at-law, going before the 
collector, and satisfying him that he is the heir, is entitled to the 
Pottah. There is a rent, as it is said, according to the translation, 
payable on these Pottah*. I think it quite clear that rent is a tribute 
or jumma : and Sir Edw. Hyde East, in his judgment, refers to a docu¬ 
ment, by which it is put, I think, beyond all doubt that it is the 
jumma which was fixed by the regulations of the year 1793. If part 
of the estate should be alienated, then this rent, or jumma, or tribute, 
is apportioned between the two proprietors. This Pottah, it may be 
remarked, is issued by the collector j he is the officer of the Govern¬ 
ment, and it appears upon the very face of it, that it was nothing 
more than a fiscal regulation, introduced for the purpose of collecting 
the tribute to which the land is subject. Sir Henry Russell is dis¬ 
tinctly examined with regard to it ; lie says, that in establishing a 
title to land in a Court of Justice, the Pottah is not necessary ; it fre¬ 
quently happens that after the title-deeds are produced and proved, 
the Pottah also is produced, but he has known instances where the 
Pottah has not been produced, and the parties have recovered ; and 
he does not consider, and it never was considered while he was a 
Judge, that it was necessary to produce the Pottah. The Pottah, 

therefore, forms no part of the title ; it is the conveyance that gives 
parties a right to claim the Pottah ; and by having the latter, the 
amount of the sum payable to the Government is ascertained, am 

future doubt prevented. 

But it was said, in this particular case, as to one of the portions of 
land, that it was common land, granted by the East India Company, 
and that there was no deed of conveyance, the Pottah being the on y 
conveyance. Sir Edward East, in his judgment, says, he knows i 
has been the practice of the Company, in small grants of land, to 
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direct the collector to issue the Pottah, without making a conveyance. 
In this particular instance, whatever the East India Company may 
have, the grantee, or rather the person who took from the grantee 
(for there is no evidence of any deed from Verelst, to whom the 
Pottah was in the first instance granted), Johnson, who took from 
Verelst, conveyed by deeds of lease and release to Petre, aud Petre 
conveyed, ultimately (for there was first a deed-poll), by lease and 
release to Oldham, in the same form as the deeds of lease and release 


to which I have before adverted. What, then, does the case come to, 
supposing no deed has been executed by the East India Company, 
who were the proprietors of the land in their corporal capacity, and 
not as rulers of the country? Does it come to anything, except a 
possible defect in the title, namely, that a proper deed was not ex¬ 
ecuted by the first grantor? But that does not at all affect the ques¬ 
tion we are now considering. That the East India Company, when 
they convey these small portions of land in the way I have stated 
without executing deeds of lease and release, or any convevance 
beside authorizing the collector to issue the Pottah, consider thev are 


conveying the absolute property in the soil, is quite clear from the 
evidence. Sir Edward Colebrooke speaks to this effect. And then 
is the circumstance of a man’s taking land of this description in this 
way, from a confidence in the East India Company, for the purpose 
of building, in which large sums of money are laid out, which never 
would be expended but upon the assumption that the party had a 
permanent interest in the soil-is this, I say, to prejudice him? 
Nay, more, it has in several instances occurred, that the East India 
Company, after making grants of this description, have been desirous 
of having the land again, for raising public works, and they have 
purchased it back from those who were considered the owners of the 


soil, at a very large price. Tt appears to me, therefore, that nothing 
turns upon the distinction attempted to be taken between this third 
portion of land and the other portions. 


I omitted to state (what has been called to my recollection by seeing 
a gentleman now in Court) that the question respecting the nature of 
this property has been decided here in England, in a case of Gardiner 
v. Fell, which was cited in argument at the bar, and which was 
decided in the year 1785. In that case, the very point was raised in 
this Court, with regard to an estate in Calcutta, called Barrisaul 
Estate. The owner of that estate devised it by Will, attested only 
by two witnesses ; the case came on before Sir William Grant, when 
Master of the Rolls : it was referred to the Master to inquire into the 
law of Indus in that respeet ; he had evidence before him upon it 
and he reported that the estate was a fee-simp,o of inheritance, and 
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would not pass unless the Will was attested by three witnesses. In 
another ease of Comyns v. Fletcher , the parties who were interested 
in disputing the fact acceded to it ; and, supposing the property had 
escheated, presented a memorial to the Crown, praying that it might 
be conveyed to them, subject to the trusts of the Will. It is true a 
case was cited at the bar, of a contrary effect,—I mean the case of 
Short v. Cove. That was also referred to the Master, who came to 
an opposite conclusion, for he found that it was personal estate ; and 
that report was confirmed. But, looking at the order, it was con¬ 
firmed, as I conceive, by consent. And that case was decided on 
the very testimony of one of the witnesses in this cause, Sir William 
Dunlin, a person certainly, from his situation, competent to have 
formed a correct judgment on the subject ; yet, in looking at his 
evidence as reported by the Master, it not only is in direct opposition 
to the whole body of evidence laid before me in this case, but is in 
direct opposition to that about which there can be no mistake—the 
decisions of the Courts in India ; and therefore, I believe the Master 
in the present case, placed very little reliance on the testimony of Sir 
William DunTcin. 

The other point that has been insisted upon, and on which, a great 
part of the argument turned, was, that this property is assets in the 
hands of executors or administrators, for payment of the testator's 
debts by simple contract. I confess T never myself, felt, the weight 
of that, argument. Suppose an Act of Parliament were to pass, similar 
to that which passed during the last session, with reference to India : 
suppose a similar Act were to pass with respect to land in England . 

—it would render real property assets for the purpose of paying the 
simple contract debts of the testator or intestate, but it would not 
alter the tenure of the land ; the land would still be inheritable it 
still would descend to the heir-at-law ; I do not therefore perceive 
the force of the observation ; if it were introduced by competent au¬ 
thority, it would be a charge or a liability, engrafted or imposed on 
the real estate, to which, otherwise, it would not be subject ; in what 
way it was introduced, does not, I think, very distinctly appear. I 
must own I am not (and I agree with the Master in this respect) 
perfectly satisfied with the arguments of the Chief Justice, Sir Edward 
East, in which lie refers this wholly to the charter. I think it not 
improbable that it crept in at a very early period, when the law was 
not much attended to in that country ; it got established by use ; it 
was continued as being found convenient ; and perhaps it lias no 
legal origin ; it now has, however, the sanction and authority of an 
Act of Parliament. If it had a legal origin, it appears to me that it 
would not affect the decision of this question ; if it had not a legal 
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origin, still less would it affect it ; the only way in which it can be 
used at all, is as an argument, that it being an incident to personal 
property, to be applicable to the payment of debts, this should be 
considered personal property ; but as an argument standing alone, I 
think it weighs very little in opposition to the weight of argument 
and evidence on the other side ; and therefore, considering every 
part of this case, and judging, after the best attention I am able to 
give it, I agree entirely with the Master in thinking this is to be con¬ 
sidered as freehold of inheritance, as real property according to the 
law of England, and not as real chattel, or as personal chattel ; nor 
is it to be considered as estate held by Pollah, subject to those regu¬ 
lations mentioned in the exception, but, conformably with the finding 
of the Master, it is freehold of inheritance according to the accepta¬ 
tion of those terms by the law of England. The report must therefore 
l)c confirmed. 
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Madho Row Chinto Punt Golay, 1 
(and, after his death, his brother,) j. 
Eswunt Row Chinto Punt 


Appellant, 


J 


Bhookun-das Boolaki-das 


V. 


Respondent. 


On Appeal from the Sudder Dewanny Adawlut of 

Bombay. 

r yt tjjst'sz’sk; iszgznr "*"*' 

.I..» e r£ E J r„.“ JTt.:tZL l Z TV-- “ of »• 

in order to fix the firm at Surat with Hip lanoure jb absconded. Held, that 

ought to have been produced of the In ** bi " S ’ dear evidence 
and their Lordships not beinu r, 1 to act as Somashtah, 

Courts below, relldthedfcee of boto t c° 7 ^ ? d “ itted “ 
with costs. octrees ot Doth the Zillah and Sudder Court 

Tms was an appeal from a decree of the Sudder 
Adawh of Bombay, whereby a previous decree of the 

Ghe nlAPff “ faV ° U1 ' ° f the ^pondent 

(the plaintiff in the original suit), was affirmed. 

The suit wherein these decrees were pronounced 
was instituted by the respondent in the Zillah Court 

Row Chinto P , pf ° f ^ 1822> again8t Madh ° 
Row Chinto Punt Golay and Kundoo Bucha-jee, his al- 

eged gomashtah or agent, to recover from them the 

sum o rupees 2,999, of which sum rupees 1,900 was 

the amount of two hoondies or bills of exchange, which 

had been indorsed by Kundoo Bucha-jee in the name of 

Chinto Punt, the deceased father of the defendant 

Of Bankruptcy. ’ an<1 tIle Chief Judge in the Court 

Privy Councillors,— Assessors, the Pitrhf tj 

East, Bart., and the Right Hon. Sir Alexander Johnston. Ir - vde 


8 February 

1837- 
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Madho Row , in favour of the respondent’s firm, Tapi- 
das Bhookun-das, for valuable consideration : the resi¬ 
due of the sum laid in the plaint was for premium, 
interest, and loss incurred by the dishonour of the bills. 

The two hoondies, both of which were produced in 
evidence, were respectively dated the 2nd of Magh- 
sood 1872 (2nd January 1815-16), and were drawn 


by Roop Chund Deo Chund at Baroda upon Hurree 
Curran of Poona, in favour of Madho Row’s father, 


the said Chinto Punt, and were sold and indorsed in 


the name of Chinto Punt, the drawee, to Tapi-das 
Bhookun-das, the respondent’s son, who carried on the 
respondent’s business at Baroda. 


The defendant, Madho Row Chinto Punt Golay, was 
the son and heir to Chinto Punt, who was deceased, 
and having come to reside in Surat, rendered himself 
amenable to the jurisdiction of the Zillah Court. 


The respondent (the plaintiff in the original action) 
alleged, that Kundoo Bucha-jee, the second defendant, 
as the gomashtah, or agent of the firm of Chinto Punt 
of Baroda, had purchased the bills from Roop Chund, 
and sold them to the respondent’s firm at Baroda ; 
that on the bills being dishonoured, application was 
made to Kundoo Bucha-jee to pay the amount, and the 
expenses which had been incurred, which he promised 
to do, but afterwards absconded. 

In the course of the proceedings in the Zillah Court 
an objection was taken by the defendant, Madho Row 
Chinto Punt Golay, to the competency of the Zillah 
Court, in point of jurisdiction, to entertain the suit, on 
the ground that the transaction took place at Baroda, 
which is situate beyond the local limits of the Zillah 
Court’s jurisdiction, and is within the territory of the 
Guicowar government, and also because the defendant 
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was himself a subject of that government : and before 
the evidence was gone into, and pending the suit, at 
Surat, he presented a petition to the Guicowar govern¬ 
ment to make inquiries into the case. That govern¬ 
ment directed four bankers at Baroda to ascertain 
what transactions Kundoo Buclm-jee had with the re¬ 
spondent. After an examination of the respondent’s 
gomashtah at Baroda, and of Roop Chund Deo Chund 
the drawer of the bills in question, and also an in¬ 
spection of the books of Moosur Neela, who appeared 
to have been a partner with Kundoo Bucha-jee, these 
bankers came to the conclusion that no claim of the 
respondent was established against Chinto Punt. A 
newad-patra, or order in the nature of an injunction, 
was in conformity with this decision of the bankers 
granted by the Guicowar’s government to Mad ho Row 
Clnnto Punt Golay, to prevent the respondent from 

hereafter making any claim either against him or 
Kundoo Bucha-jee. 

Kundoo Bucha-jee having absconded, the suit was 

pZt C GoL aS t St the R defendant ’ Madh0 Ckmio 

1 Golay ’ aIoile - By his answer he tendered two 
-sues namely, that Kunioo Buaka-jee was not tie 
gomashtah or agent of Ids father, Chinto Punt, and that 
Chinto Punt had not any banking transactions at Baroda 

The evidence adduced by the respondent, (the plain 

“I «T Z.Uah Court,, was, first, the tw'o UUpon 
ch the claim was founded : secondly, a written 
statement addressed by the bankers and merchants ol 

. ia t0 the bankels and merchants of Surat and 
bearing twenty-eight signatures, the purport Tibn 

,,ad 

and that it appeared that Kundoo BuZjee TrlnteW 

2 a 2 


l8 37- 
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business in the name of Chinto Punt ; also, that the 
amount- of the bills was credited to Chinto Punt in the 
books of Gopal Row, by the orders of the respondent’s 
firm ; and that the amount of the bills was debited in 
the books of Roop Chund (the drawer) to Chinto Punt ; 
which proved that Kundoo Bucha-jee was his servant : 
thirdly, the plaintiff also examined, at Surat, three 
witnesses ; two of whom being the agents and ma¬ 
nagers of two several firms at Surat, verified the sig¬ 
natures of the agents at Baroda, of the same firms, to 


the written statement of the bankers and merchants of 


Baroda. The third, who was the manager of a firm 
carrying on business at Surat, verified the signature 
to the written statement of the gomashtah who con¬ 
ducted the business of the same firm at Baroda. 


As, upon the points, whether Chinto Punt for¬ 
merly carried on the business at Baroda, and whether 
Kundoo Bucha-jee was the gomashtah or agent of the 
house, the fullest and most complete information could 
only be obtained at Baroda ; the Zillali Court trans¬ 
mitted to the Resident at Baroda certain questions, 
upon which several bankers or merchants, at Baroda, 
were to be examined upon oath. 

The return made by the Resident at Baroda to the 
commission for an examination of witnesses, consisted 
of the evidence of five persons, who were merchants, 
or the managers of different firms carrying on business 
at Baroda. Of these witnesses, three deposed to 
transactions in business having been carried on by 
Kundoo Bucha-jee, on behalf of Chinto Punt, at Ba¬ 
roda ; but the effect of their evidence left it doubtful, 
whether Chinto Punt had any shop or actual house of 
business at Baroda. Another of the witnesses nega¬ 
tived the existence of a house of business at all at 
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Baroda belonging to Chinto Punt . Two witnesses, 
(Roop Chund and Gopal Row,) were however produced 
by the plaintiff to establish the liability of Chinto Punt 
and his son and heir, the defendant, Madho Row 
Chinto Punt Golay, upon the bills in question. 

Roop Chund stated that he had had transactions 
with Chinto Punt, which were carried on by Kundoo 
Bucha-jee as his agent, and in his name ; and he pro¬ 
duced a copy of an account-current, headed, “ Cr. Ac¬ 
count current with Chinto Punt Golay. Dr.,” which 
contained a debit to Chinto Punt of the bills on which 
the plaintiff sued. He also deposed, that the bills 
were given by him to Kundoo Bucha-jee, on the behalf 
and as the karkoon * of Chinto Punt. 

Gopal Row, the other witness, stated that he had 
transacted business with Kundoo Bucha-jee as the clerk, 
and on the account of Chinto Punt ; but neither this 
witness nor Roop Chund stated distinctly that such 
transactions with Kundoo were on behalf of Chinto 
Punt ; and he produced a copy of an account between 
lmself and Chinto Punt ; by which the witness had 
charged himself with various sums as received on be¬ 
half of Chinto Punt, in whose favour there was an 
ultimate balance of rupees 800. 

Before the suit was ripe for judgment in the Zillah 

Court, Madho Row Chinto Punt Golay, the original 

defendant, died, and Eswunt Row Chinto Punt (the 

present appellant) was admitted, as his heir and re¬ 
presentative, to defend the suit. 

On the 4th February 1826, the Zillah Court of 
Surat, upon the evidence which had been taken pro¬ 
nounced a decree in favour of the respondent for the 
amount of his demand, with interest and costs. 


1837. 

^-- V 

▼ 

Madho 
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Chinto 

Punt 

Golay 
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Bhookun- 

DAS 

Boolaki- 
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1—47 
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* Transactor of business. 
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The appellant appealed from this decree to the Sud- 
der Adawlut at Bombay ; but that Court, on the 24th 
of August 1826, affirmed the decree of the Zillah 
Court, with interest and costs. 


The appellant subsequently appealed to His Majesty 
in Council, submitting the following reasons :— 

I. Because there was no evidence before the Court 
at Surat of any connection between the appellant’s 
brother, Madho Row Chinto Punt, or the appellant, 
with Kundoo Bucha-jee, or of any liability of either of 
them in respect of the bills in question. 

II. Because the non-liability of the respondent’s 
brother, in respect of those bills, had been established 
by the decree of a competent Court at Baroda ; where 
the whole of the transactions which gave rise to this 
suit were alleged to have taken place. 


The respondent, on the other hand, submitted that 
the appeal ought to be dismissed, and the decree below 
affirmed, for the following reasons :— 

I. Because it was clearly shown, by the evidence, 
that Kundoo Bucha-jee was the gomashtah and general 
agent of Chinto Punt ; and the endorsement of the 
bills, in the name of Chinto Punt, was an act falling 
within the scope of the general authority with which 
Kundoo Bucha-jee was invested. 


II. Because the bills in question having been pur¬ 
chased for Chinto Punt, and he having received the 
money produced by the sale of them to the respon- 
ient’s firm, it must be presumed that Kundoo Bucha- 
jee had a particular and special authority to endorse 
these bills in the name of his principal, Chinto Punt. 


Mr. Miller, K.C., and Mr. Wigram, K.C., for 
the appellant. 
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Mr. Serjeant Spankie, and Mr. E. ,/. Lloyd for 
the respondent. 


Lord Brougham : 

T, “' lr ^"' dsllips are of opinion that tlie respondent, 

the pla.nt.ff ,» the Zillah Court, has not made out his 
ease. There was no proof that Kundoo B„ c ha-je e was 
thegomasUah, or had any authority to act as the agent 
of Chinto Punt ; nor was there sufficient evidence to fir 

d '" ‘ ni1 m,h tlle amount of tl.e bills in question 
The fadgment of both Courts must, therefore, be re 
versed. The costs in the Zillah Court, and of the pre¬ 
sent appeal to be paid by the respondent; but, respee- 
mg those the Sadder Dewanny, we make no order 

he had XineT """ "* "‘ Ppor,h * 
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io February 

1837. 


SuRROOPCHTJNDER SlRCAR CHOWDRY, 


Appellant, 


v. 


Ramrutton Mullick 


Respondent.* 


On Appeal from the Supreme Court at Fort William, in 

Bengal. 

Appeal to Privy Council—Subsequent consolidation with another appeal 
filed later — Dismissal of first appeal for want of prosecution — Revival 
of — Practice. 

Leave given to restore an appeal dismissed for want of prosecution, the 
Court below having consolidated it with another appeal in the same cause, 
which was still pending. 

This was a motion for the restoration of an appeal, 
dismissed for want of prosecution. Previous to the 
year 1823, Chowdry and Mullick were engaged in part¬ 
nership together, in certain speculations in salt ; when, 
disputes arising between them, the appellant, in the 
month of April in that year, filed a bill, in the equity 
side of the Supreme Court, against the respondent, 
for an account of the partnership dealings, and certain 
declarations respecting their several liabilities. 

In January, of the following year, the respondent 
filed a cross bill, in the same court, against the appel¬ 
lant, for discovery, and to make him liable in respect 
of some of the transactions he sought, by the original 

bill, to fix the respondent -with. 

Both causes were heard in February 1827, when 
Chowdry, the plaintiff in the original cause, was de¬ 
clared equally interested and liable with Mullick, the 
defendant, in all the transactions in question : being 
dissatisfied with this decision, the appellant petitioned 

‘ Present : Members of the Judicial Committee,— Mr. Justice 
Vaughan, Mr. Baron Parke, Mr. Justice Bosanquet, and the Chief 

Jurlee of the Court of Bankruptcy. _ ~ , 

Privy Councillors,— Assessors, The Bight Hon. Sir Edward Hyde 

East, Bart., and the Right Hon. Sir Alexander Johnston. 
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for a rehearing, and that certain variations might be i8 37- 

made in the decree, or that the Court would direct chowdry 

issues to be tried, with a view to settle the question of ’Mullick. 
his liabilities. 

In accordance with this petition, the causes were 

reheard in March of the same year, and issues directed, 

as prayed, which were tried on the 16th June 1828, 

when verdicts were found for the defendant, Mul¬ 
lick. • 


The plaintiff, Chowdry, conceiving himself aggrieved, 
and prejudiced by these findings and verdicts, pre¬ 
sented a petition of appeal against them on the loth 
of December 1828, which, by an order of the same 
date, was directed to be received and filed. 

The causes having been set down, upon further di¬ 
rections, came on for hearing on 11th September 1828, 
when the Court decreed, as before, for the joint liabi¬ 
lity of the appellant, and referred it to the- master to 

take the account of the partnership transactions, or the 
footing of such interests. 


On the 22nd of January 1829, the Court varied the 

minutes of the last-mentioned decree, by adding that 

the appellant was a party to an agreement entered into 

by the respondent with the Government, upon the 

abandonment of certain purchases of salt, and de- 
dared Ins liability thereon. 

This decree was passed on the 14th February 1829 
e: 21st of July following, the appellant presented 

t h! S " / aPPeal againSt this decree ’ wh ich, on 
! ® “ ° f J ™ Uary 1830 ’ was ordered to be received 
aim filed. No steps were taken by the appellant upon 

is order, nor did the respondent petition for its dis¬ 
charge ; but all proceedings in the cause were stayed 
under it, and so remained until July 1834, when the 
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respondent obtained an order for leave, upon payment 
of costs, to file a charge with the Master, who was 
directed to take the accounts as decreed by the order 
of the 11th September 1828. 

On the 2nd of September 1834, the appellant ob¬ 
tained an order for the allowance of his appeal of the 
25th of January 1830 ; and on the 1st of September 
1835, the Supreme Court made an order upon the 
petition of the appellant, for the consolidation of the 
two appeals of the 15th of December 1828, and the 
2nd September 1834. 

In pursuance of this order, transcripts of the pro¬ 
ceedings were obtained by the appellant, and forwarded 
to England. 

In the month of March 1836, the respondent pre¬ 
sented a petition to His Majesty in Council, praying 
that the appeal against the decree of the 14th Febru¬ 
ary 1829, might be dismissed for want of prosecution, 
a year and a day, the period limited for prosecuting 
appeals, having expired, without the appellant taking 
any steps therein; and accordingly an order was made 
on the 29th June following, dismissing that appeal, 
with costs. 

On the 1st September 1836, the appellant lodged 
his petition to the King in Council, for the reception 
of the consolidated appeals, which had been allowed, 
as before mentioned, by the Supreme Court, on the 
1st September 1835. 

In the month of October the appellant heard of 
the dismissal of his first appeal, and immediately 
presented a petition to have it restored, setting forth 
the circumstances above stated, and praying that 
the order of the 29th June might be rescinded, and 
the consolidated appeals admitted. 
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The petition was supported by the affidavit of the 
appellant’s agent in this country. 

Mr. Serjeant Spankic, and Mr. Robinson, for the 
appellant, 

Now moved to restore the appeal, insisting that the 
various proceedings in the Court below had been 
stricth regular ; and that the leave given, on the 1st 
September 1835, to consolidate the appeal allowed on 
the 15th December 1828 with that of the 2nd September 
1834, was consistent with the provisions of the Char¬ 
ter of 1(74, and the Regulations ;* which require that 
appeals shall be preferred within six months, but do 
not limit the time for perfecting the securities. They 
urged, also, that the dismissal of the appeal from the 

decree of 1828, was a surprise, and ought not to have 
been applied for without notice. 

Mr. Pemberton, K.C., and Mr. G. Richards, for 
the respondent, 

Objected to the appeal of 1828 ; which being against 
the finding of a jury upon issues, ought not to have 
been allowed at all ; but, at all events, not having 
been prosecuted for seven years, was virtually aban¬ 
doned, and could not be revived by the order for con¬ 
solidating the two appeals. 

Mr. Baron Parke : 

We think that the appellant is entitled to be let in to 
appeal. The rule of this Court is, that a party ap- 


^837- 

Chowdry 

v 

Mullick. 


A.D S sec! 2. ^ 21 ^ In * C ' 70 5 XVI, 



362 


CASES IN THE PRIVY COUNCIL 


1837- 


Chowdry 

V. 

MULLICK. 


pealing from an order or decree of the Court below, 
must present his petition of appeal to the King in 
Council within a year and a day. This he has, in 
fact, done : tor the consolidated appeals were allowed 
on the 1st September 1835 ; and, on the 1st September 
1836, the petition of appeal to the King in Council, 


for the reception of the appeals, was lodged, that is 
within the prescribed period. The appellant is, there¬ 
fore, entitled to be let in; but it must be upon the 
terms of his paying the costs. 
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Moopti Mohummtjd Ubdoollah and "i 


another 


• Appellants, 


v. 


Baboo Mootechund 
On Appeal from the 


Respondent. 

Sudder Dewanny Adaivlut of 
Bengal. 

Practice-Appeals to Privy Couneil-Consolidation-Comlitionv justifying 

of wWch Tas und " 8 % Zn ^ ^ <h,e 0,1 t,ie “count, each 
not be To, so id ol ff’n rUPCe8 ’ o, ', £o ’ 00 °- that such suits could 

x o f th^r^ 

gate amount ot botli exceeded that amount. °° 

This was a motion for the consolidation of two Ap¬ 
peals, under the following circumstances. On the 
24th November 1818, the respondent, Baboo Mootechund, 
filed two separate plaints in the Provincial Court of the 
province of Bareilly, against the appellants. The first 
suit, which was numbered 152 in the list, was in¬ 
stituted to recover the sum of rupees 19,046. 3. 3. from 
the appellant Moofti Mohummud Ubdoollah, and one Mo- 
hummud Hubeeb-ood-deen, (he amount of an alleged 
balance of account for the year 1214 Fusly (A.D. 
1806-7). The second, which was numbered 153, was 
instituted against the appellant Ubdoollah alone, to re¬ 
cover the further sum of rupees 15,430, alieged to 

be due on a similar account, but exclusive of the sum 
claimed in the first suit. 


The appellant, Ubdoollah, alone appeared to both 
these actions, and having put in his answers, and evi¬ 
dence produced, both suits were heard on the 2nd 
October 1820, and two several decrees made, dismiss¬ 
ing the claim oi the respondent in either suit with 
costs. 

The respondent appealed in both sails to the 
Sudder Dewanny of Bengal, and additional evidence 


c February 

1837. 


1-48 
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,’ 837 '. having been produced, the appeals, which were num- 

mohummud be red 2,106 and 2,107, were heard separately on the 
ubdoollah 23rd August 1823, when that Court reversed the 

and another , # 

v. judgments of the Provincial Court, and decreed the 

techunp. payment by the appellant of the sums respectively 

claimed by him. 


The aggregate amount of the sums, with interest, as 
decreed from the date of the institution of the suits, 
to the period of their decision, amounted to the sum 
of rupees 54,126 and upwards. 

On the 22nd November 1823, the appellants presented 
a petition to the Sudder Court, praying that the two 
causes might be re-heard, or that an appeal might be 
admitted to the King in Council, on the ground that 
they constituted one and the same cause of action, 
though split into separate demands, and comprised a 
sum in the aggregate exceeding rupees 50,000, (or 
£5,000,) the amount required by the Act of Par¬ 
liament and the existing Regulations,* to entitle them 
to appeal to England. 


On the 27th November 1823, the petition came on 
before the second judge, (Mr. Courtney,) when he ob¬ 
served, that it appearing from Mootechand, the original 
plaintiff’s own statement, that the demand in either 
suit arose out of the same transaction, and that his 
vakeel had, contrary to his instructions, converted 
what was intended for one suit into two, which, though 
severed, were heard, and decrees made in both Courts 
at the same time ; and that, as the aggregate amount 
of the two exceeded the sum required by the Regu¬ 
lations for allowing an appeal ; he was of opinion that 


* 21 Geo. Ill, C. 70, s. 21. Bog. 10, A.D. 1797, sec. 2 & 3, 

since repealed by 3 and 4 W. IV, c. 41, and the order in Council of 

10th April 1838. Post Appendix. 
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the suits were appealable, and that such appeal should lS 37 - 

be permitted by the Court. This opinion having been moofti 

subsequently confirmed by the third Judge, (Mr. SoT^S 

Shakespeare,) the securities were perfected, and the ap-*" <1 T""' 
peal transmitted to England. Baboo’moo- 

TECHUND. 

the Appellants now presented their petition to His 
Majesty, praying that the above two causes might be 
consolidated, and for permission to prosecute the same. 


Mr. Miller, K.O., Mr. Wig ram, K.C., and 
Jackson, for the appellants. 



Mr. Serjeant Spankie, and Mr. E. J. Lloyd, for 
the respondent. 


Mr. Baron Parke : 

In this case there are two distinct causes, and two 
separate judgments in both the Courts below ; durin- 
the proceedings either in the Provincial Court of bI 

Z * ° r ,h v ?" dder Co,lrt « these suits were 

to e, consolidated, but were all along treated as sepa- 

■a C and distinct actions :-How then can the Court 
below say that they shall bo consolidated for the pur 
imsc of the appeal J The Act 21 Oeo. Ill, e. 70, is coll¬ 
usive. the Court could consolidate these suits for 
the purpose ot the appeal, by the same rule any nnm 

e. ot suits might be consolidated if they represented 

th same matter. That is contrary to the words as 

cell as the intention of the Act of Parliament. All 
their Lordships are of „pi, l!o „ t h at the ap Iica ,J 

cannot be entertained, and the petition must ,hcre 're 
be dismissed with costs. °i e 
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Domun Sing, Joobba Lal,, Baichoo 
Lal, and Durp Narain 


Appellants, 


v. 

Kasee Ram and Toolsee Ram - - Respondents. 

On Appeal from the Sadder Dewanny Adawlut of 

Bengal. 

Hindu Laic—Joint family—Agreement for partition and payment of debts 
of family—Creditor suing and recovering debt from one member — 
Liability of other members to contribute. 

Disputes having arisen among the brothers of an undivided Hindoo 
family, and owners of land, certain agreements were entered into be¬ 
tween them, by which their mutual interests and liabilities were de¬ 
clared, and the matters in dispute referred to arbitration. A de¬ 
cree having been obtained by a creditor named in the agreements, 
against one member only of the family, and the debt recovered 
from him alone, it was decided by the Courts, and affirmed on appeal, 
that the other parties were liable to be called upon to contribut? in respect 
of their several shares. 

10 February This was a suit commenced by the respondents, to 

compel contribution towards the payment of certain 
debts which had been discharged by Madho Rain, their 
father. The claim was founded upon the obligation 
of the different parties, as members of an undivided 
Hindoo family, and the owners of property belong¬ 
ing to it ; and upon certain agreements entered into 

by the parties themselves. 


Dlierun Sing, the ancestor of all the parties in the 
suit, was the father of five sons : Dundial Sing, Madho 
Ram, Domun Sing, Kurta Ram, and Durriow Sing. 
He had, in conjunction with his two brothers, Munsha 
Ram and Shewun Sing, acquired zemindary property 
in several villages in the zillah of Sarun, which were 
registered at the collector’s office in the names of 
Shewun Sing and Dwndial Sing. 

In the Fusly year 1196 (A.D. 1788-9) Dundial Sing 
died, and the villages were then registered in the name 
of his son, Dulsingar Sing ; but Madho Ram, the next 
eldest brother, took upon himself the management of 
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the revenue arrangements with Government, in the i8 37- 

^-y-✓ 

character of mokhtar, or agent, for the registrees. domun 

T _ Sing 

In the Fusly year 1206 (A.D. 1798 - 9 ) Dulsingar others 

Sing died, leaving two widows, but no children. 

About this time (1799) serious differences arose be¬ 
tween the brothers, from the revenue of the villages 
having fallen much in arrear, and largo loans having 
been raised from different bankers, in order to make 
up the deficiency to Government. Madho Bam was 

accused by his brothers of having misappropriated 
their contributions. 

These disputes were, by the agreement of all the 
surviving brothers, and of Gourde Butt, the mokhtar 
oi managei of the affairs of Dulsingar Sing’s widows, 
lefeired to the arbitration of three persons, named 
Lala Sheo Persad Sing, Bhya Assa Ram, and Bhya 
Subboor Doss, who, accordingly, proceeded to inves¬ 
tigate the accounts of the parties. Soon after, how¬ 
ever, and before they had made any definitive award, 

Jubboo Lai was, at tlie request of the parties, added 
as a co-arbitrator with them, and Lala Sheo Persad 
Sing withdrew from the reference. During the time 
the arbitration lasted, the arbitrators examined the 
several parties to it, and also drew up various papers, 
in the form of ikrarnamahs, or agreements between the 

parties, as the grounds upon which their arbitration was 
to be founded. 


The liability of the parties, and the validity of the 

claim made by the respondents, turned upon these 
agreements. 

The first, dated the 28th of May 1799, purported to 
have been made between all the surviving brothers 
( VIZ • Madho Ram, Domun Sing, Kurta Ram, and Dur- 

2 B 
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lH37 \ riow Sing), and after stating that they had caused to 
domum be registered in their father’s name all the villages 
and others they had purchased, and that they had divided among 
kasee'ram themselves the whole remainder of the estates in four 

toolsee e( l ual shares, and caused them to be registered in 
kam. their names, it proceeded to declare, that they agreed 

that, during their father’s life, a certain portion of 
those villages should be appropriated to his use, and 
that after his death a number of villages should be 
given to the family of Dundial Sing and Dulsingar 
Sing, sufficient for their support, and that the re¬ 
mainder should be divided amongst themselves in equal 
proportions. They also agreed to redeem certain mort¬ 
gaged villages, by taking upon themselves the respon¬ 
sibility of the amount payable in equal proportions, 
and that, when thus redeemed, they also should be 
divided amongst them, without dispute or objection. 


The second bore date the 31st of Mag 1799. It pur¬ 
ported to have been made between the four surviving 
brothers and Gouree Dutt, as mokhtar of Dulsingar 
Sing’s estate, and contained the appointment of Jubboo 
Lai, Assa Ram, and Bhga Subboor Doss, as arbitrators, 
to settle their dispute about the payment of the sums 
borrowed from the bankers, agreeing to abide by their 
decision. 


The third was dated the 11th of June 1799. It 
purported to be made between all the parties last 
named ; and after stating that they had made a 
division of the landed property, and that they had, of 
their own free will and consent, agreed to pay Rajah 
Burkashore Sing, Dwarka Lai, Sumbhoo Sahoo, Go- 
vind Persad, Ram Persad Bhuggut, and Hurcha Pande, 
(who had complained against them, and preferred ap- 
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peals from the Zillah Court of Chuprah to Calcutta,) 

all that might appear equitable to the Courts as well 

as themselves, in equal shares ; proceeded to declare, 

that it any one of them should be unable to do so, 

and the lands of the party complained against should 

be sold in consequence, that they would make up to 

him, from their own shares, a share equal to their 

own ; that they would be obnoxious to the eye of the 

law if any objections should be made by them ; and 

that they would certainly, and without fail, liquidate 
the bankers’ demands.” 

The fourth also bore date the 11th of June 1799 

and purported to have been made between all the 

surviving brothers and Gouree Dutt. After reciting 

the two previous papers, as to the division of the 

landed property and the payment of the bankers’ 

demands, it declared that they left the other demands 

iigamst them to the decision of Jubboo Lai, Bhya Assa 
Ham, and Bhya Subboor Sing, 

The fifth of these papers, also bearing date the 11th 
of June 1 1 99, purported to have been made between the 
same persons as the two last. It stated that, though 
ie> had divided the estates among themselves, the 
personal property, including cash, still remained in 
common ; that they agreed, without being upon oath, 
divide equally among themselves the effects of every 
kind, and to share alike all the sums which should be 
found, upon investigation, due to their estate ; that the 
payment of the bankers’ demands should, on no ac 
count be delayed until the partition had been effected • 
that if any dispute arose about the farmed villages or 
inheritances either in the mofussil at the collector’s 
office, or the Zillah Court, that they would unite in 
settling it, and that they would defray the expenses 
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equally among themselves. It further stated, that, after 
deducting from their several shares the birt* lands, as a 
donation in which all were concerned, they would 
divide the remainder into five equal shares. 

After these papers had been drawn up, the arbitra¬ 
tion was deferred, at the desire of all the parties, until 
after the marriage of Kurta Ram. 


It appeared, also, from the statement of Jubboo 
Lai, taken on oath by order of the Zillah Court, that 
the proceedings before the arbitrators were further sus¬ 
pended by the departure of Jubboo Lai from the place 
where the investigation was carried on ; and that on 
his return, some months afterwards, nothing more was 
said by any of the parties respecting their disputes, or 
the reference to arbitration, they having, in the mean¬ 
time, divided the estate among them. 

The landed property, which, in the year 1206 Fusly, 
(A.D. 1798-9,) the parties had thus divided among 
themselves, remained registered in the collector s books 
in the name of Madlio Ram alone, until the beginning 
of the year 1208 Fusly, (A.D. 1801-2,) when the several 
shares of all the parties to the before-mentioned en¬ 
gagements were registered in their respective names. 

After this division of the estates, and the registration 
of the divided shares in the several names of the par¬ 
ties, Sumbhoo Sahoo, one of the creditors named in 
the first agreement of the 11th June 1799, obtained 
in the Zillah Court a decree in his favour, for the sum 
of rupees 2,300 ; Dwarka Lai, another creditor, ob¬ 
tained a decree for rupees 6,646 ; and Raja Burka- 
shore, a decree for rupees 38,936. Madlno Ram, the 
father of the respondents, paid in cash rupees 2,552 to 


* i.e., Maintenance ; a designation of lands granted for the n-aintenance 
of the grantee. 
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Sumbhoo Sahoo, in discharge of what was due to him ; 
and, on the 5th of July 1802, the Zillah Court caused 
proclamation to be made for the public sale of the 
whole ol the divided estate, for the payment of what 
had been recovered by Divarka Lai and Rajah Burka- 
shore, amounting together to rupees 45,330. 8. 

Upon the issuing of this proclamation, Domun Sing, 
Kutia Bam, and Durriow Sing, the three surviving 
brothers of Madho Ram, and Joobba Lai, the heir to 
Dundial Sing, the deceased brother, presented a peti¬ 
tion to the Sudder Dewanny Adawlut, denying the ex¬ 
istence of their joint liability to pay the amount 
decreed, and disavowing the engagement of the 11th 

June 1799 5 a ^d thereupon the Sudder Dewanny 

Adawlut directed that the sale should be confined to 

the lands ol Madho Ram. In pursuance of this order, 

the estate of Madho Ram alone was, on the 10th of 

January 1803, sold, in satisfaction of the amount of the 

decrees obtained by Divarka Lai and Raja Burka- 
shore. 


In addition to the sum of rupees 45,330. 8. the 

amount of these decrees, which was thus raised by a 

judicial sale of the single share of Madho Ram, there 

was another sum of rupees 13,184. 4. forming part 

of the bankers’ demands, intended to be provided 

for by the agreement of the 11th of June 1799, and 

which was due upon a document under the hand of 

Madho Ram alone, and for the payment of which last- 

mentioned sum he and his estate alone were upon that 
document liable to the bankers. 

Madho Ram died in or about the year 1209 Fusly 
(A. D. 1801-2) ; and, on the 12th of February 1803 the 
respondents, his sons and co-heirs, having been admitted 
to sue in forma pauperis, filed their plaint in the Zillah 
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Court of Sarun against the appellants, Dotnun Sing and 
Joobba Lai, and Kurta Ram and Durriow Sing, who both 
died in the course of the proceedings in the Courts 
below, and were respectively represented by the appel¬ 
lants, Barchoo Lai and Durp Narain. The respon¬ 
dents, by their plaint, sought to recover, from the 
original defendants, rupees 36,264. 6i being four-fifths 
of the said sum of rupees 45,330. 8. ; and also rupees 
10,547. 6. being four-fifths of the said sum of rupees 
13,184. 4. which Madho Ram had come under a sepa¬ 
rate engagement to. 


The defendants put in a joint answer to the plaint ; 
they did not deny the execution of the before-men¬ 
tioned agreements, or the correctness of the statements 
of the plaint, as to the amount of the sums paid by 
Madho Ram, or for which he had become responsible ; 
nor was any question made with respect to these sums 
falling within the terms of the engagement upon which 
the plaintiffs founded their demand. But the defen¬ 
dants impeached the validity of the agreements into 
which they and the deceased Madho Ram had en¬ 
tered : first, on the ground that, at that time, their 
father, Dherun Sing, was living, and had the control 
of every thing, and that his children were therefore 
incompetent to enter into engagements for the division 
of his property ; and secondly, that Madho Ram, pre¬ 
viously to the agreements being entered into, had acted 
fraudulently, by giving to the defendant, Durriow Sing, 
two engagements, the purport of which was repre¬ 
sented to be, “that the debt of Rajah Burkashore Sing, 
and the other banker, was at his responsibility, and at 
that of the five brothers ; and that if Durriow Sing 
entered into any written engagement on that head, it 
should no way affect him.” The defendants alleged 
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that this circumstance was unknown to the other bro¬ 
thers, and was done collusively between Durriow Sing 
and Madho Ram. They also stated, that after the 
agreements had been entered into, and before the 
divided shares of the real estate had been registered in 
the separate names of the respective brothers, Madho 
Ram had appropriated the collections to his own use, 
in consequence of which several villages were sold for 
arrears of revenue ; and they insisted that the deeds 
executed by them, without the privity of their father, 
were completely annulled, by the circumstance of the’ 
share of Dundial Sing, who was the eldest son, falling 
short of what it ought to have been in right of eldei° 
ship, and by the non-registry of the lands, and the 
alleged sale of several villages to discharge arrears of 
revenue. The defendants also alleged, that Madho 
Ram had applied to his own use the sum of rupees 
32,033. 1. 3. forming the collections of the estate and 
advances on villages, &c., in common, as well as the 
sum of rupees 21,000, forming the profits of the farmed 
villages in tuppah* Rhora, amounting, in the whole 

to rupees 53,033, agreeable to the accounts commenc¬ 
ing in 1206 Fushj (A. D. 1798-9). 

After the respondents had filed their replication to 

the defendants ’ answer, the Zillah Court, on the 16th 

°‘ 1803 > dll ' ected ttat an order should be trans¬ 
mitted to Jubboo Lai, requiring him to state on oath 

all the circumstances of the case. A statement in 

writing was accordingly made by Jubboo Lai, in con- 

iormity with this order. Jubboo Lai also sent to the 

illah Court the several engagements and agreements 

between the brothers, and various other papers, which 


* A district or sub-division of a perguuua. 
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1837 - had been deposited with him as one of the arbitrators, 

and had ever since remained in his custody. 

On the 26th of March 1804, the Zillah Court, con¬ 
sidering that the engagement of the 11th of June 1799, 
relative to the payment of the bankers’ demands, was a 
separate and independent agreement, and of unques¬ 
tionable validity, passed a decree in favour of the 
respondents for the sum of rupees 47,656. 12. 
which appeared to be the amount due from the defen¬ 
dants for their contribution toAvards the sums re¬ 
covered from Madlio Ram, or due from him to the 
bankers. 

From this decree the original defendants appealed to 
the Provincial Court of Patna, and on the 17th of 
March 1806, that Court suggested to the parties the 
propriety of settling the dispute by a reference to ar¬ 
bitration. The appellants acceded to this proposal, 
but it was rejected by the respondents. 

On the 4th of July 1809, the appellants filed some 
accounts in the Provincial Court for the purpose of 
showing that in 1206 and 1207 Fusty, (A. D. 1798-9, 
1800-1,) Maclho Ram had misappropriated the sum of 
rupees 52,712. 0. 3. arising from the collections of the 
entire estate. The Provincial Court considered that, if 
this alleged misappropriation were clearly established, 
the appellants ought to be at liberty to deduct four-fifths 
of the amount from the sum total of the respondents’ 
claim ; and, in order to ascertain the truth of the ap¬ 
pellants’ representations on this head, the accounts in 
question were forwarded to the Zillah Court, with a 
direction to them to appoint an intelligent Amin* to 
examine the whole of Maclho Ram's accounts for the 


* A provisional native officer. 
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years 1206 and 1207 Fusly, in the presence of both 

parties, and that the report of the Amin should be 

forwarded to the Provincial Court on or before the 
15th of August 1809. 

The appellants, however, though duly and frequently 
summoned to appear before the Amin appointed by the 
Zillah Court, and to proceed with the examination of 
the accounts referred to his investigation, refused to 
do so, and, in consequence of such refusal, the Amin 
was unable to make any report to the Provincial Court 
beyond a detailed statement of the causes which had 
prevented his going into the accounts. 
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On the 5th of November 1810, after the Provincial 
Court had received the statement of the Amin, the ap¬ 
pellants represented to the Court, that they had de¬ 
clined to appear before the Amin in consequence of a 
message they had received from the respondents, re¬ 
questing that the business might lie brought to a set¬ 
tlement among themselves ; but the truth of this 
representation was denied by the respondents. The 
Provincial Court, under these circumstances, considered 
that the request of the appellants for an examination 
of Madho Ram’s accounts, and their objection to the 
respondents’ demand, on the ground of an alleged mis- 
appropriation by Madho Ram , had been made merely 
for the purpose of delay ; and on the 5th of November 


1810, they, by their decree, dismissed the appeal of 

the appellants, and affirmed the decree of the Zillah 

Court, and the appellants were ordered to pay the 

respondents interest upon the sum decreed, at the 

rate of one per cent, per month, as well as all the 
costs of the suit. 


From this decree the 
judder Dewanny Adawlut, 


appellants appealed to the 
In their reasons of appeal. 
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they brought forward a charge of corruption against 
the Amin Avho had been deputed to investigate the ac¬ 
counts, and alleged that he had acted in collusion with 
the respondents : they further represented to the 
Sudder Dewanny Adawlut, that, although they had 
complained to the Provincial Court of the conduct of 
the Amin, that Court had, notwithstanding, affirmed 
the decree of the Zillah Court. 


The appellants further alleged, that after the Pro¬ 
vincial Court had made its decree, one Isher Dhut, a 
relation of all the parties, interfered in the business, 
and agreed to examine the accounts ; that both parties 
consented willingly to leave the matter to his judgment ; 
and that upon making up the accounts of Madho Ram 
for 1206 Fusly, (A. D. 1798-9,) Isher Dhut had found 
a balance due to the appellants, for that year, of rupees 
19,414, 7p, which being deducted from the original 
claim of the respondents, it was settled that a balance 
of rupees 27,397. 5|. was justly payable to them by the 
appellants. The appellants represented, that the ac¬ 
counts for 1207 Fusly' ( A. D. 1800-1,) were not settled 
by Isher Dhut, in consequence of a dispute having 
arisen between the respondents, which prevented their 
attending him, and they therefore prayed that the Zillah 
Court might be ordered to complete the investigation 
thus begun by Isher Dhut. 

The respondents, by their answer to the reasons of 
appeal, contradicted the statements of the appellants, 
with respect to the alleged misconduct of the Amin, 
and they stated that, although the appellants had en¬ 
deavoured to induce them to submit the existing dif¬ 
ferences to the arbitration of Isher Dhut, they had con¬ 
stantly refused so to do. 

A further attempt, in the shape of additional rea- 
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sons, was afterwards made by the appellants, to sup- l8 37. 

port their allegation that the respondents had agreed domun 

• ^ | y Q 

to submit the matter to the arbitration of Isher Dhut, and others 
and for the same purpose they filed a paper of ac- kasee ram 
counts, which purported to he signed by the appellants Too a " s d EE 
and by the respondent Toolsee Bam ; and also a docu- Ram. 
raent, which the appellants alleged to have been writ¬ 
ten and signed by the other respondent, Kasee Bam, 
acknowledging that he had agreed to accept of rupees 
27,397. 5§. as settled by Isher Dhut, on account of 
the decree awarded in the respondents’ favour, and of 
rupees 2,000 more, allowed to him, and that he, the 
respondent, would make no more objections. 

Both of these documents, or at least the signatures 
of the respondents which appeared upon them, were 
alleged by the respondents to the spurious. The ap¬ 
pellants produced no evidence in support of them, or 

of any of the statements contained jn their reasons of 
appeal. 

On the 30th of September 1814, the Sudder Dewanny 
Adawlut gave judgment in favour of the respondents. 

But inasmuch as, since the decree of the Provincial 
Court, the respondents had, upon an appeal, succeed¬ 
ed in reducing the amount of one of the decrees ob¬ 
tained against them by the bankers, by the sum of 
rupees 1,912. 8., four-fifths of that sum was deducted 
from the amount which the respondents had in the 
present suit recovered from the appellants. Subject to 
this deduction, the decree of the Provincial Court was 

affirmed, with interest and costs to be paid by the ap- 
pellants. 

From this decree of the Sudder Dewanny Adawlut, 
the appellants appealed to His Majesty in Council, and 
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prayed that the same might be reversed, for the follow¬ 
ing reasons :— 

I. Because the papers of the 11th of June 1799, were 
never intended by the parties to be definitive agree¬ 
ments, but only part of a proposed arrangement 
which was never carried into effect, and which would 
have been invalid by the Hindoo law, inasmuch as it 
proposed to be a partition of an undivided family estate 
without the sanction or consent of the father of the 


parties. 


II. Because it was inequitable to make the partners 
of an undivided estate pay the whole amount of the 
debts discharged by one of their members, without 
taking an account of the receipts by that member during 
the period he had the management of the estate, which 
had never yet been done. 


III. Because all disputes between the parties had 
been settled by the- arbitration of Isher But. 


IV. Because, even if the decree of the Sudder 
Dewanny Adawlut was correct in other respects, it was 
erroneous in directing a deduction of four-fifths of the 
amount to which the demand of Bam Persad Bhuggut 
had been reduced on appeal, instead of which it ought 
to have directed a deduction of four-fifths of the 
difference between the sum of 1,912 rupees 8., to 
which it had been so reduced, and the original sum, 
to four-fifths of which the appellants had been made 
liable by the decrees of the Zillah and Provincial Courts 

in respect of it. 

The respondents submitted, on the other hand, 
that the appeal ought to be dismissed, and the decree 
appealed from affirmed, for the following reasons 

I. Because the demand of the respondents for con- 
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tribution towards the payment of the bankers’ demands , 8 37- 
arose upon a distinct agreement, which provided for a domun 
division of the real estate, and for the discharge of ando'thers 
these demands, and was wholly independent of all or any kaseeram 
questions subsisting between the parties in relation to To a 0 n L d QEE 

the personal estate of Dherun Sing, the common an- kam. 
cestor. 

IT. Because the appellants failed entirely in esta¬ 
blishing a right ot set-off, in respect of alleged mis¬ 
appropriations by Madho Bam, of the collections of the 
real estate in 1206 and 1207 Fusty, (A. D. 1798-9, 

1800-1,) and also failed in their attempt to make out 
any agreement or consent by the respondents to com- 

piomise the sail, or to refer the matter in difference to 
arbitration. 

Mr. Miller, K. C., and Mr. Wig ram, K. C., for 
the appellants. 

Mr. Serjeant Spankie, and Mr. E. J. Lloyd, for 
the respondents. 

Baron Parke : 

Their Lordships are of opinion that the decree of 
the Court below ought to be affirmed. In this case 
the action was founded upon an agreement alleged to 
have been made by the appellants, to pay their equal 
proportions of a joint debt, effected on a common 
family property. It is clear that that common family 
•property was divided in 1799, and it is clear that there 
were the several agreements entered into, and the first 
question in this case turns upon the meaning of these 
agieements. If it was the meaning of them that the 
bankers’ claims were to be paid by all the five persons 
in equal proportions, according to the interest they 

1—50 
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respectively had in the family estate, and that that 
was to be done by the settlement of the accounts 
between the parties, it is clear that the respondents 
were right in bringing the action against the present 
appellants for four-fifths of the bankers’ account, and 
that question depends upon the construction of these 
agreements, which were entered into between the 
parties, after the reference that took place in 1799. 


Now none of their Lordships have any doubt upon 
the construction of those agreements. It appears that 
there had been disputes between the family with respect 
to the property, and that all these parties agreed to 
refer the matter to certain arbitrators, and while this 
arbitration was still pending, it appears that they 
entered into two agreements. One of those agreements 
is dated the 11th of June 1799, that is the first of those 


agreements entered into between the parties, and in 
that agreement the five sons allege that they have 
made a division of the landed property, and they agree 
to pay the bankers, in equal shares, that is, that each 
should pay one-fifth of those demands. They further 
state, that in case anv of them should be under an 

7 « 

inability to do so, and his lands should be sold in con¬ 
sequence, that from their own shares they would 
make that good, “and that they will certainly, and 
without fail, liquidate bankers’ demands,” therefore 
those are demands, which, all parties agree, should at 


all events be liquidated. 


Then there comes a separate agreement, in which, 
after alluding to the demands of the bankers, upon 
which suits were then pending, they go on to provide, 
that in case there should be other demands, they would 
leave them to the decision of the arbitrators, and they 
agreed to abide their decision with respect to their 
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quota. That is the provision with respect to an ulterior 
demand. 

And then comes the third agreement: and they having 
again provided, that though they have divided the 
estates among themselves, the personal property, in¬ 
cluding cash, still remains in common, agree that all 
the debts which are due to the estate should be equally 
divided among them, and they stipulate that the pay¬ 
ment of the bankers’ demands shall on no account be 
delayed until the partition be effected. Therefore they, 
as clearly as possible, say that the engagements with 
respect to the bankers’ demand shall be carried into 
immediate effect, and shall not be delayed by any 
division of the family property, or by the settlement 

of the debts, which may be due to the family, to be 
divided between them. 
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It is clear to their Lordships that this was the agree¬ 
ment between the parties-there is nothing to induce us 
to come to a different conclusion. That being so, the 

a right to recover from the 
appellants four-fifths of all those bankers’ demands 

unless the appellants can show some other answer to 
this right. 

Now their first answer is, we have a set-off against 
e respondents, because Mad ho Ram, their father, was 
mdebted to his brothers upon the management of 

th I"? C ° nC i eniS 5 that he receivcd more rents 
ha” ie had a PPimd, which it was competent to them 

to make out ; but there is not a scintilla of legal evi¬ 
dence of their having such a claim against him ■ and 
when the Zillah Court referred the case, it is clear that 
they never at that time brought forward such a claim . 

and ,f they have such a claim, neither the decision 
the Conrt below, nor of , his Court, wU , ( 
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,8 37-^ from enforcing it ; therefore their appeal must fail on 

the ground of their not having brought legal evidence 
of this set-off. ! 


DOMUN 

Sing 

and others 
v, 

Kasee Ram 
and 

Toolsee 

Ram. 


Another ground which they get up is, that it was 
referred to arbitrators. Now there is no foundation 
for saying that it was so referred—there is no legal 
evidence of that, and that also must fail. 

With respect to the last reason assigned in the case 
of the appellants, that the Court below erred in di¬ 
recting a deduction of four-fifths of 1,912 rupees, in¬ 
stead of directing a deduction of four-fifths of the dif¬ 
ference, being 1,912 rupees, and the original sum, it is 
quite clear, (I think,) that there is a mistake in the 
wording of the decree in that respect, and that the 
sum was not meant to be reduced to 1,912 rupees, but 
reduced by 1,912 rupees. It was not likely that so 
large a demand as 8,000 rupees should be reduced to 
1,912, and therefore we must take it that 1,912 rupees 
were to be struck off 8,000, and then the decree is 
perfectly right in giving credit to the respondents for 
four-fifths of all sums : and the result will be that the 
decree of Sudder Dewanny Adawlut must be affirmed 
with costs. 
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Kirt Chunder Roy, and others 


Appellants, 


v. 


The Government, and Connoy Laul 1 

Thakoor, and Gopaul Laul Tha- i Respondents.* 

koor .j 

* 

On Appeal from the Rudder Dewanny Court of Bengal. 

Ben °?Ll e r U * f e ° ulati0 ™- Sal e f° r arre ™ of revenue-condition, 

i ° f revenue ’ ’—Meaning of—Acceptance of secu¬ 

rity bond foi arrears, if a discharge—Quantum of estate to be sold. 

By the Revenue Regulations the Governor-General in Council, upon 
the report of the Board of Revenue, may order a sale for arrears 

that ”>Th 7 1113tal ! 11 f“ t bCl0rC the close o£ thc J' eal- i bu ‘ in order to warrant 
( ' i the . r . e , lua3t 4 . bu ] a “ arrcar o£ a previous year, or of a monthly instal¬ 
ment, for winch default has been made, after demand by the collector. 

A written instrument, or hist bandy, for securing the payment of the" hist 

titlHhf r, 1UStalme “ ta > th ° Ugh usual and advisable, is not necessary to eu- 

monthly ^ 8Ud ‘ if ^ ~ be a 

The taking a security bond with sureties for the payment of accumulated 

thHemiml m0U . th h illsf alments, will not discliarge the liability of 

the zenimdary for such arrears, or preclude the government from mo 

ceeduig to a sale of the zemindary, if such arrears are not duly U q Zla*d 

Ao excess in the value of the lands sold, over the arrear of revenue due 
w 11 vitiate the sale, the Government having, by Reg V A D M" 

absolute discretion to sell either the whole ^r a'ny part of an esta^’for 
arrears, without reference to the probable produce of the sale 

The original suit in this case was instituted to rescind 
a sale made for arrears of Government dues, on the 
ground that the property in question was not liable for 
the arrears at the time of the sale, and that such sale 
was oppressive and illegal. The appellants, Kirt Chunder 
Roy, and twelve others, were formerly hereditary ze¬ 
mindars, and joint proprietors of pergunna Eidilpore, 
situate in the zillah of Dacca Jelalpore, in the province 

‘Present : Members of the Judicial Committee —T c. . 

Mr. Baron Parke, Mr. Justice Bosanquet and the Ttilhi- ^ g !* am > 
mas Erskiue, Chief Judge of the Court of Bankruptcy. * g H °“' Th °' 

Privy Councillors,— Anscssora. The Rirrht Hon q;- v i , 

East, Bart., and the Right Hon. Sir Alexander Johnston. VUr 

2 c 


ii, 13, and 
i.S February 

1837- 
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l8 37^ of Bengal, which they held in undivided shares. Under 
kirt chun- the decennial and permanent settlement, established 

npR Roy 

and others A. D. 1793, (Sumvit 1200,) by the Marquis of Corn- 
T h E wallis, the amount of the assessment charged upon the 

G ment* zem Lidary of pergunna Eidilpore, was the yearly 
and others. sum 0 f g, jj, 54,996. 15. On the 16th of November 

1812, the zemindary was put up to sale at Calcutta, 
by the Board of Revenue, for recovery of arrears of re¬ 
venue due from the appellants at the end of the month 
Bhadoon 1219, Bengal Ban (23rd September 1812, A.D.), 
and which amounted at the time of the sale to the 


principal sum of S. R. 6,210. 12., but before the sale 
a further arrear, amounting, with the above sum, to 
S. R. 41,000 and upwards, had accrued due, and was 
to be covered by the proceeds of the sale. 


The arrear of S. R. 6,210. 12. consisted of distinct 
items, one of them being the sum of S. R. 2,499 tor in¬ 
stalments due in respect of a prior accumulated arrear 
of revenue, the payment of which the Government 
had agreed to receive by certain fixed instalments, and 
the other being the sum of S. R. 2,711. 12. which 
remained due on account of the monthly instalments 
of the revenue for the current year, 1219, B. S. 
(A. D. 1812), up to the end of the month Bhadoon 
■(September). Mohunny Mohun Thakoor, the father of 
the present respondents, Connoy Laul Thakoor and 
Gopaul Laul Thakoor, attended the sale of the estate 
at Calcutta, and became the purchaser for the sum of 
S. R. 97,200, the whole of which sum he paid into the 
treasury, and a deed of sale was, on the 27th of 
November 1812, duly executed to him by the Govern- 

ment. 

This sale was made by the Board of Revenue at 
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Calcutta, under the authority and in pursuance of the 
Regulations then in force relating to the land revenue, 
under the following circumstances. 


>837- 

Kirt Chun- 
der Roy 

and others 


The arrear of revenue, in respect of which the first- 


mentioned sum of S. R. 2,499 was due, was the balance 
of the arrears ot instalment due 011 account of former ar¬ 
rears of revenue, which consisted of the following parti¬ 
culars . 1st, ot an arrear of revenue due on account of 
pergunna Eidilpore, from 1198 to 1201, B. S. (or 1792 
to 1795, A. D.) amounting to S. R. 28,972. 15. 19. 
2ndly, of the balance of revenue for the year 1802, B. S. 
(or 1796, A. D.) amounting to S. R. 15,730. 8. 10. 
3rdly, of the balances due for subsequent years up to 
1206, B. S. (or 1800, A. D.) amounting to S. R. 54,619. 
13. ll^'.; and 4thly, of the costs of certain suits insti¬ 
tuted by the collector of Dacca, against the appellants, 
for establishing their liability for the aforesaid arrears, 
from 1198 to 1201, and of the year 1202, B. S. 

The liability of the appellants to discharge the arrears 
horn 1198 to 1201, B. S., and the single year of 1202, 
B. S., was established by two decrees of the Sudder De- 


wanny Adawlut, dated respectively the 16th of Februai 
1803. By which it appeared, that prior to the inst 
tution of these suits the appellants had resisted tl 
demand made iipon them by the Collector for thei 
arrears, alleging that the zemindary had been unde 
the management of the government and its officer 
and that they (the appellants) were therefore not liab] 
to the payment of the arrears of revenue. But it wa 
established by the evidence adduced in those suits, tin 
the appellants (who being joint proprietors, were b 
the Bengal Regulation VIII, A. D. 1793, section 23 


V . 

THE 

Govern¬ 

ment 

and others. 


* Since rescinded, vide Sec. 2, Regulation XVII, A.D. 1805 

2 c 2 
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dated the 21st Assar 1198, B. S. (5th of July, A. D. 
1791), praying that the management might be com- 


J 837 -, incompetent to undertake the personal management of 

K der C roy N tlie affairs of tlie zem iudary) had, by their deputies, 
and others presented a durkhast or application to the collector, 

V . 

The 

Govern¬ 
ment 

and others, mitted to a person of their own appointment; that 

they had entered into an engagement for the payment 
of the existing balances, according to the assessment, 
and that one Rally Persad was, in compliance with 
the prayer of the appellants’ durkhast, appointed 
sarbarakar or manager of their zemindary ; but upon 
the resignation of Rally Persad, at the end of the year 
1198, B. S., the appellants being unable to agree upon 
the appointment of a person to succeed him, the collec¬ 
tor, by virtue of the powers vested in him by the 25th 
section of the above regulation, appointed a manager of 
the estate, who continued in the management thereof 
throughout the years in which the arrears of revenue 
sued for became due. But as the joint proprietors of 
an undivided estate are at liberty to obtain a partition, 
and to hold their respective shares in severalty, and 
have the means in their power of obtaining the separate 
management of their shares, and as the appointment 
of a manager by the collector can only be made for 
the neglect of the joint proprietors, the manager thus 
appointed was considered as the agent of the propri¬ 
etors, and they, by law, accordingly bear the expense 
of the appointment, and are made responsible for the 
public revenues.* The Sudder Dewanny Adawlut 
therefore held and decreed in both the above-men¬ 
tioned suits, that the appellants were liable to the pay¬ 
ment of the arrears of revenue which had become due 


Beg. VIII, A. D. 1793, sec. 25 aud 26. 
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1'rom 1198 to 1201, B. S., and for the year 1202, B. S., 
Both decrees were made with costs, to be paid by the 
appellants. 


1837. 

Kirt Chun- 
der Roy 

and others 


On the part of the appellants it w r as stated as an 
objection, that during the management of the zemin- 
dary by the sarbarakar appointed by the collector, the 
accounts of the collections and disbursements for the 
years 1199, 1200, 1201, and 1202, B. S., had not 
been explained to them. The Court considered that 


V. 

The 

Govern¬ 

ment 

and others. 


this explanation ought to have been given, and after 
decreeing the liability ol the appellants to the arrears 
in question, the Sudder Dewanny Adawlut declared 
that, alter the explanation of the sarbarakar"s accounts 
for the years specified, which it was incumbent on the 
zillah collector to explain to them, or to some person 
011 their parts, it the appellants should refuse immedi¬ 


ately to discharge the balance appearing against them, 
then it was optional with the Collector and Board 
ol Revenue to sell their zemindary, as provided by 
the Regulations, lor the purpose of recovering their 
amount, as well as the costs of suit incurred by the 
respondent, the Government. 

It was doubtful whether the Court could impose this 
restriction upon the right of the Government, to re¬ 
cover payment of the arrears, by a sale of estate, be¬ 


cause it did not appear that the Collector had any 
peculiar control or authority over the manager ap¬ 
pointed by him; or that, after his appointment, he was 
considered in any other light than as the agent of the 
joint proprietors. By Reg. Xtv, A. D. 1793, sect. 6, 
they had their specific remedies against the sarbara- 
kat, 01 managing officer, for any embezzlement or irre¬ 
gularity of accounts, which he might have executed. 
Whether it v'as so, or not, the restriction contained in 


1-51 
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1837 . the decrees was removed, by a new arrangement 
" m * 

kirt Chun- subsequently entered into between the Board of Re- 
and oiher.-s venue and the appellants, long prior to the insti- 
the tution of the suit in which the present appeal had 

G< ment arisen, and before the sale, which the appellants com- 

and others, plained of, had taken place. 


After the year 1202, B. S., the management of the 
estate was still conducted by a sarbarakar appointed by 
the Collector ; and further arrears accrued due, which, 
up to the year 1206, B. S. (1799, A. D.), amounted to 
S. R. 54,669. 13. 11£. These arrears, together with 
the arrears and costs which, by virtue of the decrees 
of the Sudder Dewanny Adawlut, before stated, the 
appellants were liable to pay, amounted to the sum of 
S. R. 102,902. 3. 125. ; the whole of which still re¬ 
mained undischarged in the year 1211, B. S. (or 1804, 
A. D.). In that year negotiations were carried on be¬ 
tween the appellants, and the Collector, and the Go¬ 
vernment, in respect of those arrears, in which the 
appellant pressed for an abatement of some part of the 
demand, on the ground that the manager of the ze- 
mindary, appointed by the Collector, had been guilty 
of embezzlements and mismanagement. The Governor- 
General in Council did not think it proper to allow of 
any abatement, but was willing to give the appellants 
time to discharge the balance. The appellants, how¬ 
ever, refused the terms on which the postponement of 
payment was offered to them ; and, in consequence of 
such refusal, the Government, on the 9th of June 1804, 
A. D., advertized the estate for sale for the recovery of 

the amount due. 

The order for sale was afterwards rescinded, upon 
the appellants entering into an engagement, with sure¬ 
ties , to pay the whole of the aforesaid arrears and 
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costs (vie., the sum of S. E. 102,902. 3. 12$.), by 
monthly instalments, in ten years, beginning with the 
year 1211, B. S. (1804, A.D.). The engagement en¬ 
tered into by the appellants was by two instruments : 


one of them a clurkliast, whereby they acknowledged 
that the sum of S. R. 102,902. 3. 12$. was due from 
them for arrears of revenue up to the year 1206, 
B. fc>., and tor costs, stating that they were prepared 
to pay, by instalments, in ten years, and offering the 
security of the persons therein named for such pay¬ 
ment ; and they prayed that this arrangement might 
be acceded to, and that an order should be sent to the 
Collector to recall the sarbarakar, and to give to the 
appellants the management of their estate, that they 
might exert themselves, for the purpose of regularly 
paymg up the Government revenues. The other in¬ 
strument was a memorandum of the balances due, and 
the amount of the monthly instalments by which they 
were to be discharged. Both of these instruments 
were signed by the appellants on the 6th of July 1804 
before the Board of Revenue at Calcutta. 


1 ^ 37 . 


Kirt CHUN- 

DER ROY 
and others 
v. 

The 

Govern¬ 

ment 

and others. 


The arrangement thus offered by the appellants was 
accepted by the Government; and the appellants were, 
at the same time, informed that, in the event of their 
failing to discharge their instalments regularly, together 
with the current tests, measures would be adopted for 
bringing their lands to sale : and the Collector was by 
letter from the Board of Revenue, apprised of this 
and desired to be particular in reporting to the Board' 
should the appellants at any time fail in the discharge’ 
of their instalments. The persons whom the appel¬ 
lants offered as sureties for the due discharge of the 

instalments were Syed Hoosein-ood-deen Mahoomed and 
Govmd Churn Ghose, who, on the 14th of July 1804, 
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A. D., executed a bond for payment of the instalments, 


kirt chun- according to the terms of the agreement entered into 

der Roy ° 

and others by the appellants ; and they agreed that, in the event 


V. 

The 

Govern¬ 

ment 


of their failing to discharge the instalments, their ze- 
mindary and talooks might be sold by the Government 


and others. f or realizing the balance due. 


After the foregoing arrangement was completed, and 
on the 20th of July 1804, A. D., the appellants were, 
under the orders of the Revenue Board, let into the 
possession and management of their own estate ; and 
they appointed Skeo Persad Mujmoodar, farmer of the 
zemindary, who held it in farm, under the appellants, 
from that period till the sale of the estate. 


Up to the time when the appellants entered into the 
above engagement for payment of the Government 
demand by instalments, no explanation had been given 
of the account of the saruarakars appointed by the 
collector’ for the years 1199, 1200, 1201, and 1202, 
B.S.; and an application had been made by the appel¬ 
lants, on the 17th of June 1803, to the Zillah Court of 

# 

Backergunge, for an order upon the Collector to give 
the explanation required by the decrees of the Sudder 
Dewanny Adawlut in that respect. The Zillah Court 
passed an order to that effect on the 15th of July 1803; 
it appeared, however, that, owing to irregularities 
which had formerly prevailed in the Collector’s office, a 
full and satisfactory explanation of the accounts could 
not be given ; and the matter remained in this position 
at the period when the appellants entered into the be- 
fore-mentioned arrangement, with the Government, 
for the payment of the accumulated arrears by instal¬ 
ments. 

In pursuance of that arrangement, the monthly in¬ 
stalments were from time to time paid, (whether at the 
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stated and proper times did not appear,) and the pay- i 8 37-^ 
ments were made by the appellants’ sureties in theKiRTCHUN- 
names of the appellants; and the receipts given by the and others 
Collector for those payments were given with reference the 
to, and by way of, discharge of the zemindary. At the G ^ R r N ' 
end, however, of the month Bhadoon 1219, B. S. ando,ht,s . 

(September 1812, A. D.), there was an arrear due in 
respect of the instalments of S. R. 2,499, which 
formed part of the gross sum for which the estate was 
advertized for sale, and was ultimatelv sold. 

On the 5th Assin 1219, B. S. (19th of September 
1812, A. D.) the Collector of Dacca addressed to the 
Board of Revenue, at Calcutta, a letter, wherein 
he recommended that the lands of defaulters, in 
payment of revenue, should be immediately adver¬ 
tized for sale, for recovery of arrears up to the 
preceding month of Bhadoon (September ), on ac¬ 
count of the current year 1219, B. S. This let¬ 
ter enclosed several statements of lands of defaul¬ 
ters. Statement No. 1, specified estates, the assess¬ 
ment upon which exceeded rupees 5,000, and com- 
piised the pergunna Eidilpore, the assessment upon 
which exceeded that sum; and the amount of arrear 
charged against it was S. R. 18,217. 12. ; the parti¬ 
culars of which were stated to be S. R. 15,718. 12. 
on account balance of revenue for the current, year • 
and S. R. 2,499, on account balance of revenue 
for former years, due on kistbundy. In reply to this 
letter, the Board of Revenue, on the 6th of October 
1812, A. D., ordered the collector, with reference to 
statement No. 1, to issue the prescribed advertise¬ 
ments, notifying that the lands would be disposed of 
at the office of the Board of Revenue, at Calcutta, on 
the 16th of November then next (corresponding with 
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. l837 -, 3rd Aghan) ; and on the 3rd of November 1812, A. D., 
kirt chun- the Board of Revenue acquainted the collector that the 

der Roy m 

und others (jovernor-Greneral in Council had authorized the pro- 
the posed sale. 

Govern- 

and'others 0n th ® 12th Katik 1219 ’ B * ( 26th ° f 0ctoher 

1812, A. D.), the Collector, in obedience to the 
orders of the Board of Revenue, issued the adver¬ 
tisements of sale, notifying, among other things, that 
the “ sale statement ” of the villages in Dacca Jalal- 
pore being in arrears up to Bhadoon ( September) 
1219, B.S., had been transmitted to the Board of Re¬ 
venue on the 18th September 1812, A. D. ; and that 
the mahuls or districts assessed beyond rupees 5,000, 
were to be sold, at the office of the Board, on the 3rd 
Aghun 1219, B. S. (16th of November 1812) : and 
that, if the defaulters of the first description dis¬ 
charged their arrears, they would be received at the 
Treasury until the 25th Katik 1219, B.S. (8th of 
November 1812, A. D.), and due notice given of the 
payments to the Board ; but that no sums would be 
received after that date : and, by the same advertise¬ 
ments, the arrears due on account of pergunna Eidil- 
pore were stated to be the aforesaid sum of S. R. 


18,217. 12., and to consist of the same items and 
particulars as before mentioned to have been specified 
in the Statement No. 1, transmitted by the Collector 
to the Board of Revenue. 


At the date of the Collector’s letter to the Board of 
Revenue of the 19th of September 1812, A.D., the 
amount of payments made by the appellants, on ac¬ 
count of the revenues of the current year, due up to 
the end of Bhadoon ( September ), was S. R. 10,601 ; 
but before the publication of the advertisement of 
sale, and on the 30th of September 1812, A. D., they 
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paid into the Treasury the sum of S. R. 5,008, by 1&i7 \ 
which their payments were increased to S. R. 10,710. Kirtchun- 

' DER KOY 

12. ; and on the 16th Katik (30th of October), which and others 
was after the publication of the advertisement, but the 
before the expiration of the period limited thereby for G ment N 
the payment of arrears, they paid the further sura of al,J,Jlhcrs - 
S. R. 4,500, which made the arrear, for the current 
revenue, S. R. 6,210. 12. ; at which it stood on the 
25th Katik (8th of November), the last day on which de¬ 
faulters were to be at liberty to make any payments to 
the Treasury : and the total arrear on that day, in¬ 
cluding the arrear of S. R. 2,499 due on the instal¬ 
ment bond, was S. R. 8,709. 12. But on the 28th 
Katik (lltli of November), being only five days before 
the day fixed for the sale at Calcutta, the appellants 
paid into the Treasury the further sum of S. R. 2,499, 
and delivered to the Collector an ikrarnama, or engage¬ 
ment, signed by two persons as sureties, for the payment 
of the balance of S. R. 6,210. 12. on the 14th Agliun 
(the 27th of November), which was eleven days subse¬ 
quent to the day of sale. 

This ikrarnama, which was given on behalf of 
the appellants, contained an acknowledgment that 
the sum of S. R. 8,709. 12. was then the amount 
of the arrears up to the end of Bhadoon ; which ac¬ 
corded with the statement of the Collector, after de¬ 
ducting the subsequent payments made prior to the 
date of the ikrarnama . 

On the 12th of November 1812, the acting Collector 
communicated to the Board of Revenue, at Calcutta, 
that the balance due on that day, for arrears of revenue 
from pergunna Eidilpore, was S. R. 6,210. 12. ; and 
that the persons who had executed the last-mentioned 
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„ l837 '^ security-bond had engaged to pay this arrear on the 
kirt chun- 27th of that month. The date of the arrival of this 

dek Roy 

and others letter, at Calcutta, was on the 16th of November 1812, 

Tj 

the just before the intended sale. The Board of Revenue 
G< ment considered that to have then postponed the sale, would 
and other?. no f have been consistent with the pledge given to the 

public. They considered, moreover, that the appel¬ 
lants were not, under the circumstances, entitled to 
indulgence, as there was still remaining unpaid a large 
further arrear of revenue due from them, which had 
accrued since the end of the month Bhadoon ( Sep¬ 
tember ), and was wholly unprovided for. The Board, 
therefore, in the exercise of their discretion, refused to 
give their sanction to the proceedings of the Col¬ 
lector. 

Accordingly the sale of the appellants’ zemindary, 

which was fixed for the 16th of November, took place 

on that day, in pursuance of the advertisements ; and 

Mohunny Mohun Thakoor was declared the purchaser, 

at the price of S. R. 97,200, and paid the whole 

amount into the Treasury. And a deed of sale or 

conveyance, dated the 27th of November 1812, A.D., 

was duly made and executed bv the Government to 

* •• 

him. 


It appeared, however, notwithstanding the sale and 
the execution of the conveyance of the zemindary, 
that, on the 27th of November, the balance of S. R. 
6,210. 12., which cleared all the arrears up to the 
end of Bhadoon (September ), was paid into the Col¬ 
lector’s treasury, in pursuance of the ikrarnama in 
that behalf ; and the acting Collector, by a letter of 
fhat date, informed the Board of Revenue, at Cal¬ 
cutta, of the payment ; which they, by their answer 
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to him of the 1st of December, disavowed, by apprising 
him that, as the sale of the estate had taken place, 
they could not annul that act. 

The appellants thereupon impeached the sale, and 
denied its legality ; and, in compliance with the requi¬ 
sitions of Reg. Ill, A.D. 1793, sect. 2, they, on the 
13th of May 1813, presented their petition to the Pro¬ 
vincial Court of Dacca, to be forwarded to the Go¬ 
vernor-General in Council, praying for a rescission of 
the sale, and that they might be restored to their for¬ 
mer estate. The Governor-General in Council did not 
think fit to accede to the prayer of this petition ; but 
directed the appellants to bring their action against the 
Government, for the purpose of trying the question 
raised by the appellants as to the validity of the sale 
which had taken place. The appellants accordingly 
filed their plaint, in the Provincial Court of Dacca , on 
the 22nd of March 1814, against the Government and 
the purchaser under them, whose representatives were 
the respondents in the present appeal. 


l8 37- 
n —»—^ 

Kirt Chun- 
der Roy 

and others 
v. 

The 

Govern¬ 

ment 

and other?. 


The principal objections urged by the appellants in 
their plaint against the sale were two, having reference, 
respectively, to the two items of which the arrear of 


revenue, up to Bhadoon (September) 1219, B. S., or 
sum of S. R. 6,210. 12. was composed. 


The first of these objections, which applied to the 

sum of S. R. 2,499, the arrear of instalments due on 

account of former arrears of revenue, was that the 

acceptance, on the part of the Government, of the 

bond of the 14th of July 1804, for the payment of those 

arrears, had exempted the zemindary from all liability 

on account thereof, and that no sale could be legally 
had for their discharge. 


The second objection, which applied to the sum of 


1-62 
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1837. 

Kirt Chun 
der Roy 

and others 
v . 

The 

Govern¬ 

ment 

and others. 


S. R. 3,711. 12., the arrear for the current year, 1219, 
B. S., to the end of the month Bhadoon, was that 
the ikrarnama of the 11th of November 1812, was a 
virtual payment of all arrears up to the end of that 
month. 

They further insisted, that there being no kistbundy* 
fixing the time of payment, regularly signed by the 
appellants ; the amount of monthly instalments pay¬ 
able by them on account of the yearly revenue of per- 
gunna Eidilpore, up to the end of Bhadoon, was to be 
regulated and ascertained by local custom ; and that, 
by the custom of the place, when no regular kistbundy 
had been signed, only six anas in the rupee were pay¬ 
able up to the end of that month, and that therefore 
the proportion of the entire yearly revenue which 
would then be payable, was six-sixteenths, or three- 
eighths. 


After the usual pleadings had been concluded, evi¬ 
dence was adduced by the appellants, to prove the 
facts before stated, as to the security-bonds, the re¬ 
venue assessments, and the payments of the arrears up 
to Bhadoon. They also produced documents, to show 
that the independent talooks of their own pergunna 
had only been assessed, and payment made, of the pro¬ 
portion of six anas to the end of Bhadoon ; that the 
Government, in cases where security-bonds had been 
entered into under similar circumstances to that of the 


14th of July 1804, were in the habit of proceeding 
against the securities for the exoneration of the 
principal ; that the Board of Revenue had treated this 
zemindary as being in possession of securities for 
payment of arrears ; and that the Bond was in the 


* A document in the Revenue Department, specifying the periods at 
which the several instalments of the assessment are to he discharged, 
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habit of postponing sales, on engagements being en- l8 37 - 

tered into for payment of the arrears for which they kirToTun 
were advertised. DER R0Y 

The Government, by their answer, took issue on 
these several points. 

\ arious documents, and copies of accounts, kept in an8 others, 
the Collector’s office, Were produced by the Govern¬ 
ment vakeel, in explanation of those brought forward 
on the part of the appellants : he also put in the two 

decrees of the Sudder Dewanny Adawlut made in 
February 1803. 

The defendant, Mohunny Mohnn Thakoor, proved 
the deed of sale to him. 

On the 2nd of December 1815, the suit came on for 
decision before the Provincial Court, when the sitting 
Judge ( George Hatwell, Esq.) declared, that the estate 
in question had been illegally sold ; and it was accord¬ 
ingly decreed, that the plaintiffs (the present appel- 
lants), the dispossessed zemindars of the pergunna 
Eidilpore, should obtain entry into their inheritance ; 
and that the whole of the costs should be laid at the 
defendants’ (the respondents’) responsibility. 

Both the Government and Mohun Thakoor appealed 
a e ainst this decree, to the Sudder Dewanny Adawlut, 

.ind produced, in addition to the evidence brought 
forward, various documents relating to the revenues 
of the zemindary. They also put in a report, dated 
the 6th of February 1816, addressed by the Board of 
Revenue to the Governor-General in Council, respect¬ 
ing these zemindars, in which it was admitted that 
no regular talwod (account settlement) or kistbundy had 
been executed for the estate, but that the monthly 
demand had been regulated, in a great measure, by a 
schedule fixed by Mr. Armstrong in 1203, B.S. (A D 
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l837 ^ 1797), seventeen years antecedent to the present oc- 

kihtchuk. currence ; according to which, with some slight varia- 
and others tions, they had continued, and been paid without 
the demur or objection. The report then proceeded to 
G °ment state the custom respecting the necessity for taking 
and others, kistbundies, in the following words :—“We are ready 

to admit, that a tahood or kistbundy ought to have been 
taken, although the settlement being permanent, this 
form becomes the less necessary : but the incumbents 
well knew what the instalment was, and indeed paid it 
some years without demur or objection. The usage 
in revenue transactions, in the absence of specific en¬ 
gagements, is to have recourse to the rule of the past 
and preceding years.” 


The respondents (the present appellants) put in their 
petitions to the Zillah Court of Bahergunye, in 1804, 
to oblige the Collector to explain the accounts of the 
sarbarakar to them, pursuant to the directions of the 
Sudder Dewanny of the 16th of February 1803, 


On the 20th of December 1816, the cause came on be¬ 
fore the Sudder Dewanny, when the Court, after going 
very minutely into the various circumstances of the 
case, and the proceedings of the Provincial Court of 
Dacca, observed, that it was evident that the accounts 
of the preceding years were settled up to 1211, B.S. 
agreeably to the durkhast of the respondents ; that a re¬ 
gular demand of S. R. 26,319. 12., was made against the 
estate up to the end of Bhadoon, from 1211 to 1219, 
B.S. ; and that the engagement filed by the respondents, 
under the conviction of their having defaulted, was 
rejected by the Board of Revenue, who were fully 
empowered to decide upon the point. As to the sum, 
then, of S. R. 3,711. 12., connected with the kists up 
to the end of Bhadoon, as seen in the engagements of 
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the respondents, and S. R. 13,210. 12. with those of 
Assin ( October ) and Katik ( November ) 1219, which were 
still undischarged, and remained at the responsibility 
of the respondents, it was the opinion of the Court, 
that the sale of the pergunna was altogether regular 
and legal ; that the objection raised by the respondents 
to the disapproval, by the Revenue Board, of their 
engagement to pay the just arrears of Government, 
twelve days after the expiration of that which was fixed 
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upon for the sale, was inadmissible in a court of jus¬ 
tice ; that the want of a kabooliat or kistbundy could 
in no shape bar out the just demands of Government 
for the revenues, because the right in Government to 
make the demand upon unexempted lands is indispu¬ 
table ; that the sale of an estate for a non-discharge 
of the sums so demanded was, therefore, perfectly 
just ; and that the desire to have reversed a sale thus 
circumstanced, upon the single plea of the non-exist¬ 
ence of a kabooliat or kistbundy, was irregular in the 
extreme. 


It was, therefore, finally ordered and decreed, that 
the decision of the Fourth Judge of the Provincial 
Court of Appeal for the division of Dacca, given on 
the 2nd of December 1815, in reversal of the sale of the 
Euhlpore estate, be rendered null and of no effect ; 
that a decree be made out in favour of the appellants ; 
and that the whole costs of suit in both Courts (with 
the exception of the charges of the additional vakeels 
appointed by Mohunny Moliun Thakoor, one of the then 
appellants) be made payable by the respondents. 


. The respondents (the present appellants), after hav¬ 
ing presented a petition for a review of the judgment, 

which was refused, applied to His Majesty in Council,’ 


2 D 
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insisting that the decree of the Sudder Dewanny Adaw- 
lut ought to be reversed for the following reasons : 

I. Because the alleged arrear of revenue for which 
the estate was sold, was not justly due from the appel¬ 
lants. 

II. Because the arrears, alleged to have become due 
for the two months immediately preceding the sale, 
and subsequent to those in respect of which the sale 
was made, could not be taken into consideration in 
order to support the legality of that sale. 

III. Because the sale of the zemindary for the pur¬ 
pose of paying the alleged arrears of S. R. 2,499, due 
on the engagement of June, 1804, was not warranted 
by the agreement between the parties. 

IV. Because the Board of Revenue was bound by 
the Collector’s acts in accepting the security for pay- 

f 

ment of the arrears for which the estate was sold, and 
subsequently of the sum for which the security was 
granted. 

V. Because the amount of property sold was exces¬ 
sive, and unwarranted by the Regulations. 

On the other hand the Government insisted that the 
decree appealed from ought to be affirmed, for the fol¬ 
lowing reason :— 

Because at the time the sale in question took place, 
there was an outstanding arrear of revenue chargeable 
against the estate, sufficient to authorize and sustain 

the sale. 

And the respondents, the Thakoors, in like manner 
insisted on the legality of the decree of the Sudder 
Dewanny, for the following reasons : 

I. Because at the time when the sale in question 
took place there was an outstanding arrear of revenue 
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chargeable against the estate, sufficient in law to 
authorize and sustain the sale. 

]I. Because the purchaser at the time of the sale, 

and at the time he paid the purchase money, had no 

notice ot the objections of the former proprietors to 
such a sale. 
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HI. Because the prescribed Regulations not being 
complied with on the part of the appellants, so as to 
prevent the sale, it could not now be set aside. 

Mr. Miller, K. C., and Mr. Wig ram, K. C., for 
the appellants, 


Contended that the sale was illegal, for the reasons as- 

; they also relied on the circumstance that no 


signed 


kabooliat or kistbundy for the payment of the monthly 
kists have been executed by the zemindars ; that the 
sale was made, when in fact, nothing was due, and 
was within the year, without special authority, that the 
sale was excessive and oppressive ; and, lastly, because 
the arrear on account of which the sale was made 
was not occasioned by the neglect of the appellants, 
but the default of their sureties, who were alone liable. 
They referred to the following Regulations ; I, A. D. 
1793, sec. 1, art. 1, 2, 3, 4, and 6 ; Reg. VIII, A. D. 
1793, sec. 2, 3, 20, 23, 25, and 26 ; Reg. XIV,’ A. D 
1793, sec. 1, 2, 3, 7, 9, 10, 13, 14, 22, 26, and 48 • 
Reg. Ill, A. D. 1794, sec. 2, 4, 5, 7, 11, and 12 • 
Reg. V, A. D. 1796, sec. 1, 2, and 3 ; Reg. VII, A. D. 
1799, sec. 1, 22, 23, 28, and 30 ; Reg. 1, A.D. 1801 
sec. 1, 2, 6, 7, 8, 9, and 11 ; and cited Thori Kishen 
Sing v. Munsub Ali and others ;* and the Govern- 
meni and others v. Bhuchoolc Sing, f which latter 


‘4 
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Macnaughten, Sud. Dew. Reps. 81 
Macuaughteii, Sud. Dew. Reps. 5. 
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case decided that it is essential to the validity of a 
public sale that the preparatory notice be accompa¬ 
nied by a translation in the current language of the 
country. 

Mr. Serjeant Spankie, and Mr. E. J. Lloyd, for 
the respondents, the Government. 


Dr. Lushington, and Mr. G. Richards, for the 
respondents, the Thakoors. 

The counsel for the respondents were not called 
upon by their Lordships ; they directed the attention, 
however, of the Court to Regulation V, A.D. 1812, 
sec. 1, 24, 25, and 28, which they submitted was con¬ 
clusive on the validity of the sale. 


Mr. Baron Pakke : 

18 February. As this case is represented to be one of great interest 

v - t v 

to a numerous class of persons in India, their Lord- 
ships were desirous of hearing both the learned coun¬ 
sel for the appellants before they gave their decision ; 
we have now had the opportunity of considering all 
the arguments which could be adduced in support of 
the appeal, and of carefully examining the pleadings 
and proceedings in the native courts ; and as we feel 
no doubt as to the course we ought to pursue, we 
think it unnecessary to trouble the counsel for the re¬ 
spondents. We are of opinion that we must recom¬ 
mend to His Majesty to affirm the decree of the Sud- 
der Dewanny Adawlut. 

The question is, whether the sale by the East India 
Company to Mohunny Mohun Thakoor, of the zemindary 
of Eidilpore, was legal. Whether, if the Company had 
a right to sell, they used unnecessary harshness towards 
the appellants in the exercise of that right, is a point 
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on which it is not within our province to form an 
opinion. That question must depend upon the general 
state ot the revenue at the time ; the habits and dis¬ 
positions of the people, and a variety of considerations 
which can have no place in a court of justice. Our 
dut} is to decide on legal rights, and we best discharge 

that duty when we strictly confine ourselves to its per¬ 
formance. 


1837. 
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The right of the East India Company to sell depends 
upon two points first, whether there was in this 
case such an arrear of revenue as to authorize a sale : 
and secondly, if there was, whether the entire zemindary 
could be sold, in order to satisfy that arrear. 

The law on this subject is contained in the Regula¬ 
tions, and is very clearly and distinctly expressed. 

The first of these to which it is material to advert, 
is Regulation XIV, A. D. 1793. That Regulation 
recites the importance of arming the collector with 
power to enforce the discharge of the annual revenue, 
without the assistance of the courts of justice ; making 
those officers responsible to the parties for the due ex¬ 
ercise of their powers. In sec. 1, it states that as the Col¬ 
lectors have in their possession the engagements of the 
proprietors and farmers, specifying the amount of the 
annual revenue they have agreed to pay, with the 
monthly proportions in which it is to be discharged, 
the collectors cannot suffer by unjust prosecutions : and 
on the other hand the proprietors and farmers will be 
able to prevent the powers of the collectors being ex¬ 
ercised to their detriment, by performing punctually 
the engagements they have entered into with the pub¬ 
lic. It then proceeds to enact, that if the whole, or a 
portion of the kist, or instalment, payable in any 

1—53 
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' 18 month, by a proprietor or farmer of land, shall remain 
kirt chun- undischarged on the first of the following month, the 
and others sum so remaining unpaid shall be considered as an 
the arrear of revenue* The Regulation then specifies the 
G mf.nt N powers with which the collectors are armed for the 
and others, recovery of arrears, by causing the defaulter to be con¬ 
fined, and appointing an aumeen, or receiver.! And 
by the 13th section, at the end of the year, if an ar¬ 
rear shall remain due, the Collector is to communicate 
the amount to the Board of Revenue, who are to re¬ 
port to the Governor-General, and recommend the sale 
of such a portion of the estate of the defaulter as may 
be sufficient for the liquidation of the amount : but 
lands are not to be sold, in any case, without the sanc¬ 
tion of the Governor-General in Council. By Reg. 
VII, A. D. 1799, sec. 23, if the balance due to 
Government is not liquidated by the close of the year, 
the Board of Revenue is to report to the Governor- 
General in Council, and recommend the sale of the 
lands, or such portion as may be necessary to discharge 
the amount due. But no part of that Regulation is to 
be construed to preclude the Governor-General in 
Council from ordering a sale of land within the cur¬ 
rent revenue year, in any particular case wherein he 
may judge it proper to order such sale within a year.f 
If the sale of lands is ordered at Calcutta, security to 
contest the claim must be given to the collector eight 
days prior to the day fixed for the sale, of which day 
proclamation is to be made, not less than a month 

before. 

From these Regulations, it is clear that the Go- 


* Sec. 2. 


t Sec. 3, 4, 5, 6, &c. 


t Sec. 23, clause 5. 
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veruor-General in Council may legally order a sale for ^ 37 - 
the arrears of a monthly instalment before the close of kiktciTun 

the year ; but > in order to warrant that act, there angers 

must be an arrear of a previous year, or of a monthly 

instalment. govern¬ 

ment 

It is said, for the appellants, that there can be no ° the ”- 
such monthly instalment, unless there be a written en¬ 
gagement, or Jcistbundy, signed or recognized by the 
zemindar, specifying such instalment, as well as some 
instrument agreeing for the annual amount ; and much 
stress is now laid on this objection, although it was 
not brought forward in the Provincial Court. There 
is no doubt that it is most desirable that the collectors 
should take in every instance, a written engagement, 
signed by the parties to be charged. It appears, by 
h recitai in Reg. XIV, A. D. 1793, that it is intended 
that lie should do so, for his own protection from vex¬ 
atious suits ; and, unquestionably, he ought to do it 
for'tab™* of the zemindars also : b„t althongh 

,, ‘ an “stmment was supposed by the Governor- 
Geiieral m Council, in enacting that Regulation, to be 

hkely , *° “ 18 <- il8 «« 8 tenee is not made, ei.he, eg 
piessly or by implication, a condition precedent to the 

«venne £££ 
instalments. It the annual amount of revenue be 

fixed, and agreed for by the zemindar, though not in 
writing, to be paid by certain ascertained monthly in 

lm'%0 "7" the Pr0Vi8i0,,S - ** ’*4*K 

1793 upon tins point, the decrees of the Provincial 
Cour and the Sadder Dewanny agree. The J„d„e 

of both consider that the want of a written instrument 
constitutes no objection, provided the monthly instal- 
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i 8 37^ ments be fixed and determined, though those Courts 
kirt chun- differed in opinion upon the facts as to existence, in 

der Roy 

and others this particular case, of that certainty in the amount of 

the monthly payment which is an essential requisite, in 
G ™- order to authorize a sale within the year. 

and others. 

If that requisite be complied with, and an arrear 
exist, the portion of the Regulations to which I have 
referred clearly authorizes a sale, by the Governor-Ge¬ 
neral in Council, within the year. Now the question is, 
does this Regulation authorize a sale of the whole zemin- 
dary, or only of such a part as may be reasonably suf¬ 
ficient to satisfy the arrears ; that is, if more than such 
a portion be sold, is the sale invalid, and does the pur¬ 
chaser acquire no title? A short consideration of other 
portions of the code of Regulations will place the point 
beyond doubt. 

We have before seen, that the Collectors are to re¬ 
commend a sale of such a portion only as may be suf¬ 
ficient to raise the arrear. But, by Regulation III, 
A. D. 1794, sect. 5, the Board of Revenue may cause 
the lands so specified to be sold, or any other lands 
which they may deem it preferable to dispose of. By 
Regulation I, A. D. 1801, sect. 6, the unqualified ope¬ 
ration of the rules as to the selection of such portion of 
the lands of the defaulter as may appear to be suffi¬ 
cient, is said to have operated prejudicially to the pub¬ 
lic interests, as well as those of the proprietors them¬ 
selves ; and where the jumma, or amount of revenue 
assessed, does not exceed 500 rupees, the Board is 
authorized to sell the entire estate ; and where it ex¬ 
ceeds that sum, they may still sell the whole ; when, 
from the best information they can obtain of the value, 
the surplus over the arrear is likely to be inconsider¬ 
able. 
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If the provisions of the Regulations had stopt here, 
it might well have been doubted whether the intention 
was not to vest a discretion in the Revenue Board, not 
capable of being impeached, by a suit in the Courts, 
to set aside a sale made by them, and invalidate the 
title of the purchaser ; though it seems to have been 
the opinion of the Court of Sudder Dewanny, in the 
case cited from 3 Macnaughten, p. 5, that a sale effected 
before 1812 could be set aside on that ground; but all 
doubt on this question is removed by the enactments of 
Reg. V, A. D. 1812, sect. 24, which expressly de¬ 
clares : “That the consideration of, and decision on, 
the expediency of selling the entire estate, or of dis¬ 
posing, in the first instance, of any particular part of 
it, is hereby declared to reside in the Board of Re¬ 
venue and Board of Commissioners respectively, sub¬ 
ject to the control exercised by the Government, in its 
executive capacity, in matters connected with the pub¬ 
lic revenue.” Then, by sect. 25, it proceeds to enact, 
that, “No means existing by which any certain or ac¬ 
curate computation can be formed a priori of the real 
value of any estate, or portion of estate, which may 
be exposed to sale, for the recovery of arrears of public 
assessment, or of the adequacy of the price which may 
be offered for such estate, or portion of estate, it is 
hereby declared, that sales made at public auction, for 
that purpose, are not liable to be annulled by the 
Courts of Judicature, on the ground that the proceeds 
of the sales have materially exceeded the amount of 
the arrears due from the proprietor of the lands to Go¬ 
vernment. The Board of Revenue and Board of Com¬ 
missioners will be guided, in cases of that nature, by 
their own discretion ; subject, of course, to any in- 
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37 \ structions with which they may at any time be fur- 
K deVr H oy N ' n ' K hed by the Governor-General in Council.” 

and others 

th E It would be difficult to find lan guage better calcu- 
G wen R | N I a t ( >d to do away with all objections, on the ground of 
and others, excess, as to the validity of sales made bv order of 

* W 

flic Revenue Board, under the sanction of the Gover¬ 
nor-General, where an arrear existed ; and it is im¬ 
possible to deny that such a provision is founded on 
just views of convenience and policy : for if sales were 
1o be questioned, and conveyances annulled, by Courts 
of Judicature, on the ground that too much had been 
ordered to be sold, according* to their view of the value of 
the estate, no title would be safe, no purchaser would be 
sure of holding his estate ; for nothing could be more 
doubtful and uncertain than the determination of ques¬ 
tions of probable value by the Judges of the Adawlut 
Courts. All this mischief is obviated by the above 
Regulation of 1812, by which the discretion as to 
quantum is vested in the Board of Revenue ; and 
sales by public auction, under their authority, are 
rendered absolutely secure from all objection as to ex¬ 
cess. 


The law; therefore, is clear, that if there be an 
arrear of the annual assessment, or of a fixed monthly 
kist, or instalment , of that assessment unpaid on the 
first day of the following month, the Governor-General 

in Council mav order a sale, and the Board of Revenue 

* / 

may direct the whole estate of the defaulting zemindar 
to be sold. That this is the law, is distinctly admitted 
by the appellants themselves ; who, in their answers 
to the reasons of appeal, acknowledge that, if there 
be a single defaulted rupee, the authorities may dis¬ 
pose of the estate ; always provided that there be a 
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just demand by the Government, and the zemindar 
refuse to answer it. 

It remains for us to apply the law to the facts of 
this case. 

And, first, that a sale was ordered by the Governor- 

General in Council, is undoubted. This fact has not 

been questioned in either of the Courts below ; nor can 

the point he now raised, that the Governor-General 

ought to have assigned some special reason for the sale. 

If such an objection could be tenable under anv cir- 

cumstances, it cannot he allowed at this late stage ; 

inasmuch as if it had been urged in the Court below, it 

might have been at once disposed of by proof of the 

fact, that there were such reasons, and that they were 
assigned in the order. 
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The only remaining question of fact is, whether 
there was an arrear of a fixed annual assessment, or 
of a fixed monthly instalment of such assessment. 
That the zemindarv of Eidilpore was assessed at the 
annual jumma of S. R. 54,996. 15., is undoubted. The 
ancestors of the appellants, at the time of the annual 
settlement, gave a durkhast for that amount : the ap¬ 
pellant stated the same amount as annually due, by a 
petition to the Collector, in 1811 ; and the first fact 
asserted in the appellants’ petition to the Governor- 
General is, that such was the amount of the assess¬ 
ment, and there is no contradictory evidence or ques¬ 
tion raised on that head. 

Was this payable by fixed monthly instalments? 

It was contended, on the part of the appellants, that 
in the absence of a written document, (which, in the 
Sudder Dewanny, but not in the Court below, they 
considered to be necessary,) the custom was for six 
anas out of each rupee, or three-eighths of the entire 
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annual revenues, to become clue in the month of Bha- 
doon ( September ), and that on that supposition no¬ 
thing was in arrear at the time of the sale, which took 
place on the 16th of November 1812. If we assume 
this mode of calculation, it appears still that there was a 
small arrear of revenue, both at the time of the pro¬ 
clamation for sale, (the 26th of October 1812,) and on 
the 25th Katik (9th of November ), the last day on which, 
according to that proclamation, the arrears were receiv¬ 
able at the Collector’s Treasury. The sum due in 
Bliadoon would, on the six-ana calculation, be S. K. 
20,623. 13. 10i. ; and it appears by the Treasury re¬ 
ceipts, that before the 25th Katik (9th of Nov.), S. R. 

, 0. only were actually received, which would leave 
a balance of S. R. 514 ; but on the 18th of November 
there were paid S. R. 2,499, or, according to the extracts 
of books of the Collector’s proceedings, S. R. 2,400, 
though the latter is, probably, a mistake ; and the 
collector is admitted to have had orders from the Go¬ 
vernment to receive cash for arrears, even after the 
day mentioned in the advertisements ; and therefore, 
if this snm of S. R. 2,499 was received in part on ac¬ 
count of the arrears of Bliadoon, it might be very 
questionable, if after that receipt, and the notification 
of it to the Board of Revenue, which arrived on the 
16th of November, the day appointed, the sale would 
be legal, so far as it depended upon the arrears due in 
Bliadoon (which, as it will subsequently appear, it does 
not). But if a portion of the S. R. 2,499 is to be ap¬ 
plied to discharge the arrears of the annual revenue 
due in Bliadoon, then another difficulty arises ; there 
would be an arrear of a portion of the instalment for 
three months payable upon the engagement entered into 
by the appellants to Government on the 14th of July 
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1804, and the sale of the zemindary would be lawful 
for this arrear, if the appellants were bound by that 
engagement. It was subscribed by them ; it admitted 
the arrears then due to be S. R. 102,902. 3. 12f., it 
specified the mode of payment from 1211 to 1219, 
B. S., inclusive, to be 833 rupees for all the months 
in the year except the last. These monthly payments 
were, at all events, fixed and ascertained, and there 
can be no question, that Government did not forego 
the right of selling the zemindary, if default should 
be made in paying these instalments, by taking, as 
they did, a bond with sureties, by which the estates 
of the sureties also were rendered liable for the due 


*837. 

N_— ^ 

* 

Kirt Chun- 
der Roy 

and others 
v. 

The 

Govern¬ 

ment 

and others. 


payment. 


But it is said, on behalf of the appellants, that they 

^ their engagements of July 1804, be¬ 
cause it was obtained by a sort of duress, namely, the 
threat of an illegal sale of the zemindary for the whole 
arrear of a lac of rupees and upwards, due at that 
time. It is unnecessary to enter into the details of 
that transaction. If the sale was not legal, the zemin¬ 
dar should have questioned it at that time, in due 
course of law. They did not choose to do so, but en¬ 
tered into an engagement with the Government to pay 
the arrear in ten years, by which they waived all ques¬ 
tion as to the arrear being really due, in consideration 
of a great extension of the time of payment, unaccom¬ 
panied by any charge of interest. With that engage¬ 
ment they complied for seven years and upwards, and 
it is quite impossible for any court of justice to Lllow 
such a transaction to be now impeached and set aside. 

But independently of these considerations, from 
which it appears that there must have been an arrear of 
revenue to authorize a sale, even supposing the six- 




412 


CASES IN THE PRIVY COUNCIL 


. l8]7 ', ana custom of computation to apply, their Lordships 
K1 « C «L- have no doubt but that the view taken of the case, by 

DER KOY 7 J 

and others the Sudder Dewanny Adawlut, was correct. Although 

the there were variations in the monthly instalments during 

ment the early part of the time, in which the zemindary was 
and others. un( j er f] le management of the appellants, namely, from 

1211 to 1219, B. S. (A.D. 1804 to 1812), yet for the 
seven last years the sum demanded, up to the end of 
Bhadoon, was always S. R. 26,319. 12., and the several 
monthly payments, composing that sum, according to 

the tcnvjees, or monthly accounts, except in the year 

0 

1216, corresponded exactly : and the kistbundy in the 
Government Office, for that year, agreed with the tow- 
jees for the other years ; so that there was ample proof 
of a constant course of uniform payment by fixed 
monthly instalments for seven years, forming abundant 
evidence of an agreement between the Government and 
the zemindars for payment of these instalments. 


On this view of the case, there was an arrear of the 
revenue due at Bhadoon 1219, B. S., the date of the 
proclamation of sale, of upwards of S. R. 10,000 ; and 
at the time of the sale itself, there was still an arrear 
of S. R. 6,210. 12., comprising three monthly instal¬ 
ments of the old arrears, if those instalments are not 
to be taken to have been paid by the sum of S. R. 2,49.9 
on the 12th of November, and if they were, then the 
whole of the arrear of S. R. 6,210. 12. was for the 
revenue of 1219, B. S. up to that month. 

The argument for the appellants, that this arrear must 
be considered as having been paid, because the Collector 
received on the 12th of November, a security for this 
sum payable on the 28th, cannot avail them. The duty 
of the Collector was to receive in cash, and it is clear 

from his letter to the Board of the 12th of November 
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1812, that he understood his duty, and took the en¬ 
gagement subject to the approbation of the Board. If, 
as suggested, he assured the zemindars that thev had 
saved their estate, he went beyond his authority ; but 
it is not improbable that he meant merely to hold out 
to them the hope that the security would be accepted, 
in which case no sale would have taken place. This, 
unfortunately for the appellants, for reasons into which 
we cannot inquire, the Government declined to do. 


>837. 

v l > 

Kirt Chun- 
der Roy 
and others 
v. 

The 

Govern¬ 

ment 


and others. 


Their Lordships therefore are of opinion, that the 

sale was, in point of law, valid, and the title of the 

purchaser unimpeached ; and will therefore advise His 

Majesty to affirm the decree of the Sudder Dewanny 
Adawlut, and with costs. 
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Nundram Dyaram and others - - Appellants, 

v. 

Dula-Bhaee Kurparam and others - Respondents. 

On Appeal from the Sadder Dewanny Adawlut of 

Bombay. 


i«37- 


Bombay Regulation I of 1800, S. 13— Limitation of suits —Demand and 
acknowledgment of rights or title—Absence of —Bar of suit. 

The Bombay Regulation I, A.D. 1800, sec. 13, limiting the right of ac¬ 
tion to twelve years, include suits on account of land as well as personal 
actions. 

Where, therefore, a suit was instituted for the share of certain lands, 
some of which were attached to the hereditary oifree of Desaye, and no 
satisfactory proof was given that any demand had been made in respect 
thereof within that period, the right of action was held to be absolutely 
barred. 

13 February On the 28th of April 1820, the appellants filed their 

plaint in the Zillah Court of Kaira, against the respon¬ 
dents and two other persons, as defendants, to recover 
a moiety or half-share of certain heritable property, 
consisting of the following particulars : First, the 
share of the produce of several villages in pergunna 
Thanna, attached to a certain hereditary revenue office 
under the Mahratta Government, called Desaye. Second, 
the income of land assigned by Government for the 
support of village officers, known as pussaita land.* 
Third, the village of Jhaleea in enam.f And, fourth, a 
portion of the saver duties or inland customs and 
taxes of the village of Ulleena. The entire income or 
yearly produce of the one-half share of the several de¬ 
scriptions of property mentioned in the plaint, was 
stated by the appellants to amount to the sum of ru¬ 
pees 1,130. 2. 

The defendants (the respondents) were, at and prior 
to the time of filing the plaint, in exclusive possession 
of the entire estate. The district within which the 

* Lands of which the Government share of the ^"'Ve* a up- 
signed to district and village officers, and to Bralim «. & c . 

port of temples or colleges, and residences of religious P 

f Gift or grant from the Government. 
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property was situated became part of the British terri- i8 37 . 
tories in India in 1817, previously to which it was nundram 
under the Guicowar Government. and others 

V. 

Dula- 
Bhaee 


The title set up by the appellants to the subject of 


the suit was, that the whole of the estate in question K u“ P A A E ,f AM 
formerly belonged to one Koober-das, who held the and others, 
office of Desaye, and was the common ancestor of the 
appellants and the respondents. By the genealogical 
table filed by the appellants, it appeared that Koober- 
das had three sons, Hurjewun, who died without issue, 
Bhookun-das, and Chuttoorbhooj-das : that the appellant 
Nundram claimed as the fifth, and the other appellants 
as the sixth in descent from Koober-das through Bhoo¬ 
kun-das, and that the defendants were the third and 
fourth in descent through Chuttoorbhooj-das. 

At a very remote period, and prior to the year 1765, 
Bhookun-das, or his immediate descendants, quitted the 
place of their birth, and the district within which the 
office of Desaye was exercised, and settled at Surat. 

The respondents, by their answers to the plaint, and 
by their rejoinder, denied the right of the appellants 
to the share claimed by them in the property in dis¬ 
pute, and insisted that the ancestors of the parties, at 
a i emote period, entered into an agreement in writing, 
which had been lost or destroyed, that the ancestors 
and family of the appellants should receive from those 
of the defendants, out of the revenues and income of 
the property, a fixed yearly sum of twenty rupees, 
and that this sum had been received and paid for a 
period of ninety years, and the respondents afterwards 
produced divers receipts in confirmation of this state¬ 
ment. 

The office of Desaye, to which the greater part of 
the property was attached, is an office under the 

2 E 
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Mahratta Government, requiring a performance of 
various public duties connected with the land revenue. 
Every sharer in the profits of the office is liable to be 
called upon to perform those duties. The ancestors of 
the appellants, by removing from Ulleena, and placing 
themselves in domicile at Surat, were beyond the reach 
of that liability, and avoided the fines and other ex¬ 
penses attending the preservation of the family estate 
during times ot trouble and of change of govern¬ 
ment. 


Upon the trial in the Zillah Court, the respondents 
produced eight receipts, some of them appearing to be 
signed by ancestors of the appellants, and others by the 
appellant Nundram Dyaram, for sums received by the 
parties on account of the twenty rupees per annum, 
mentioned in the pleadings as the fixed annual pay¬ 
ment to which the appellant’s branch of the family of 
Koober-das was entitled. Two of these receipts, both 
dated Sumvut 1851 (A.D. 1795), were signed by the 
appellant Nundram, and his signature was deposed to by 
two of the attesting witnesses, who were examined on 
the part of the respondents. These receipts recog- 
nize the sum of twenty rupees per annum as a fixed 
and regular payment. 

On the 20th of November 1821, the Zillah Court, con¬ 
sidering that the appellants were clearly established to 
be joint descendants with the respondents, of Koober-das, 
and that the receipts and evidence adduced by the re¬ 
spondents were not entitled to credit, pronounced its 
decree in favour of the appellants, and ordered that 
the costs should be borne by the respondents. 

From this decree Dula-Bhaee Kurparam, and the 
other respondents, appealed to the Sudder Adawlut at 

Bombay. 
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The ordinary pleadings upon appeal having been ' 837 . 

filed by the respective parties, the present appellants, nundram 

who were respondents in the Sadder Adawlut, exa- a ndothe« 

mined two additional witnesses, for the purpose of dula- 

proving payments to them of two sums of monev on BHAEE 
1 n , 1 • i „ * Kurparam 

account ot tlicir share ot the general fees of the office an ^ others. 

of Desaye. 

On the 6 th of July 1822, the Sudder Adawlut gave 
judgment in the appeal. The Court expressed its 
opinion to be, that at so remote a period it was too 
late to think of disturbing a possession, which neither 
the present appellants nor their ancestors, for at least 
three generations, had done anything to uphold ; 
meiely on account ot the descent from a common an¬ 
cestor ; but that, as the revenue of the village of Jha- 
leea rested on somewhat different grounds, and that 
some of the pussaita land might also have come into 
the possession ot the family by purchase, and thus far 
would be of the same description of property as the 
free lands of Jhaleea (that is, not held nor possessed 
m virtue of the office of Desaye ^ it was ordered, that 
the decree ot the Zillah Court be reversed, and the 
suit of the present appellants dismissed, but without 
prejudice to any suit they might be induced to file for 
recovery of a share in the free lands of Jhaleea, or of 
any of the pussaita land which might have been pur¬ 
chased independent of the office of Desaye, or for the 

recovery of any other private rights inheritable by 
them under the Regulations : 

From this decree the present appellants (the ori¬ 
ginal plaintiffs in the suit) appealed to His Majesty in 
Council, relying on the following reasons : 

I. That the title of the appellants to the whole of 

2 s 2 
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the property claimed by their plaint was satisfactorily 
established, and was not barred by any law of limitation 
applicable to the case. 


V. 

dula- II. That no evidence was adduced by the respon- 

bhaee • _ 1 

kurparam dents to prove the alleged release of the undisputed 
and others. r j„.j 1 t s 0 f (] ie appellants’ ancestors for the payment of 


twenty rupees a-year. 


III. That the appellants never acknowledged that 
they were not in possession of the emoluments of the 
office of Desaye ; and it was not necessary, to con¬ 
stitute a legal right to a share of these emoluments, 
that every member of a family should actually exer¬ 
cise the office. 

The respondents, on the other hand, submitted that 
the decree of the Sudder Adawlut ought to be affirmed, 
and the appeal dismissed, for the following among 
other reasons :— 

I. Because, under the Bombay Regulations, the 
alleged claim and title of the appellants was barred by 
lapse of time. 

II. Because, as to such portions of the property 
specified in the plaint as belonged to the office of 
Desaye, a strong presumption (not rebutted by the ap¬ 
pellants) arose from the evidence, and the nature of 
the office, that the ancestors of the appellants, at a re¬ 
mote period, relinquished the share which might have 
devolved upon them by inheritance, in consideration of 
a fixed annual payment. 

III. Because, as to such portion of the property spe¬ 
cified in the plaint as did not belong to the office of 
Desaye, there was no evidence of its having formed a 
part of the estate which descended from Koober-das, 
the common ancestor. 
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Mr. Miller, K. C., and Mr. Wigram, K. C., for 
the Appellants. 

Mr. Serjeant Spankie, and Mr. E. J. Lloyd, for 
the Respondents. 

Mr. Baron Parke : 
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There does not appear to have been any recognition 
of the appellants’ title, or any payment on account of 
the lands in question within twelve years, the period 
limited by sec. 13 of Reg. I, A. D. 1800. By that 
section, “ That judge is prohibited hearing, trying, or 
determining the merits of any suit whatever, against 
any person or persons, if the cause of action shall 
have arisen twelve years before any suit shall have 
been commenced 011 account of it : unless the com¬ 


plainant can show, by clear and positive proof, that 
he had demanded the money, or that he directly 
preferred his claim within that period, for the matter 
in dispute, to a court of competent jurisdiction, to try 
the demand, and asign satisfactory reason to the 
Court why he did not proceed in the suit : or that 
either from minority or other good and sufficient 
cause, he had been precluded from obtaining redress.” 

This is a sufficient bar to the appellants’ right, if they 
ever had any, to recover. 


Of the two witnesses produced before the Sudder 
Adawlut, one only speaks to any payment being made 
to the appellants, and that Court, as we think very 
properly, discredited his testimony. The judgment of 
the Court below must be affirmed with costs. 


1-65 
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Petamber Manik-jee .. .. .. Appellant , 

v. 

Motee-chund Manik-jee .. .. Respondent 

On Appeal from the Sudder Dewanny Court of 

Bombay. 

Practice—Appeal to Privy Council—Concurrent findings of fact — Inter¬ 
ference — Evidence — Admissibility—Deed materially altered—Validity 
Partnership—Proof of. 

On a question whether a sub-partnership had. been entered into ; the 
validity of which depended on an instrument produced in evidence in the 
Court below ; and upon inspection, as well as the evidence in support 
of it, pronounced to be invalid ; the Judicial Committee in confirming 
the judgment of both Courts below’, were of opinion that they were in¬ 
cluded under the circumstances of the case from entering upon the 
examination of the instrument itself, though they fully concurred in the 
opinion expressed by the Judge of the Zillah Court, and dismissed the 
appeal with costs. 

16 May This was an appeal from a judgment of the Sudder 

Adawlut of Bombay, affirming a decree of the Zillah 
Court of Kaira, whereby the suit of the present Ap¬ 
pellant, who was the Plaintiff in the Zillah Court, was 
dismissed with costs. 

The real issue in the suit was, whether a sub-partner¬ 
ship existed between the respondent and the Appellant 
in respect of a certain share belonging to the Appel¬ 
lant in a banking concern at Baroda, which was esta¬ 
blished in the year A. D. 1805, and closed its affairs 
in the year A. D. 1823. The appellant’s claim 
upon the respondent (founded on the alleged sub¬ 
partnership) was for the share of the debts and losses 
of the concern, which the appellant had either paid, 
or for which he was responsible. The respondent 
denied the existence of the sub-partnership, and the 
Zillah Court of Kaira, in the first instance, and atter- 

* Present : Members of the Judicial Committee, —Lord Wynford, 
Lord Brougham, Mr. Justice Bosanquet, and the Chief Judge of 

the Court of Bankruptcy. , 

Privy Councillors,— Assessors, The Right Hon. Sir Edward nyae 

Past, Bart., and the Right Hon. Sir Alexander Johnston. 
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wards the Sudder Adawlut of Bombay, upon appeal, 

decided that the appellant had failed to establish it by 
evidence. 

The appellant’s plaint was filed in the Zillah Court 
of Kaira, on the 1st of March 1824 ; it set forth that 
the appellant and one Rutun-jee Kahan-das established 
a bank at Baroda on the 23rd of October 1805, in 
which they had equal shares, the business of the con¬ 
cern being carried on in the name of Nursai Bhaee, the 
appellant’s son ; that from the day the bank was esta¬ 
blished the respondent took one-half of the appellant’s 
share, and advanced five hundred rupees, which sum 
it was alleged was entered in the books of the appel¬ 
lant’s firm at the village Dakoor. It further alleged 
that, in consequence of the respondent’s refusal to 
contribute his share of the losses sustained by the 
concern, the business of the bank was stopped on the 
2 nd of November 1823. The amount of the respon¬ 
dent’s share of the total loss for which the appellant 
represented himself to be primarily liable, was stated 
to be the principal sum of rupees 10,290. 2. 60., for 
the recovery of which, with interest, amounting in the 

whole to rupees 11,745. 0. 85, the appellant brought 
his suit. 

The respondent, by his answer to the plaint, denied 
the partnership, or that he had ever advanced any 
money on that account. 

Both parties entered into evidence. 

The appellant’s evidence, so far as it in any degree 
affected or could be used against the respondent, con¬ 
sisted, 1st. Of an agreement alleged to have been signed 
by the respondent, which contained an acknowledgment 
that he had a fourth share in the house at Baroda, and 
the depositions of witnesses in support of that document ; 
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2nd. The appellant's account-books, showing entries 
of, and relative to, the payment by the respondent of 
five hundred rupees as his share of the stock of the 
house at Baroda ; and 3rd. A letter alleged to have 
been written and sent, by Huree Narain, an Amin* of 
police, to the appellant at the respondents request, con¬ 
taining a confession that the respondent had a fourth 
share in the house at Baroda ; and the depositions of 
witnesses to prove that this letter was, in fact, written 
and sent at the respondents request. 

The agreement was as follows :— 

“ I, Mootee Clnind, Manik-jee, pass this writing to you, 
Petamber Manik-jee . In the money transactions for 
the district of Petlad with the Patels Jeybhaee, Samul- 


bhaee, and Westa-bhaee, Eshwan-das, the persons 
mentioned below have shares, as follows : Bhut Tricum- 
jee Wussun-jee have five and a-half anas, (5$,) of which 
Jumna-das Sunkurlal and Bechur Joeta have shares ; 
Rutun-jee Kalian das , who lias a shop at Ahmedabad, 
two anas (2) in the rupee ; you have five and a-half 
anas in the rupee, of which I have a fourth share with 
Jumna-das Sakurlal, and Bechur Joeta . The remain¬ 
ing three anas (3) in the rupee belongs to Nursai-bhaee, 
Petamber-das's house, in which Rutun-jee Kalian-das 
has half, (one ana and a-hall,) and you have half of 
the remaining ana and a-half. and I the other, being 


;hree-quarters of an ana each. In this house I have 
1 fourth share, as is above stated, sixteen anas (lfi)> 
)r one rupee among four persons. 1 ’ 


On the back of this agreement a paper was pasted, 
containing the following endorsement in the hand 
writing of the respondent. 


* Commissioner, 
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“Was divided whatever sum have been received, 
each partner taken his share ; besides this three thou¬ 
sand five hundred rupees (3,500) is due to you by the 
house at Dakoor, which you can take when the money 
comes from Poona ; but this money is entered in 
another book. Until the money arrives from Poona, I 
shall give you interest at the same rate as I usually do. 
—Dated 7th Assin-vud 1874.” 


1837- 
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Manik-Jfe 
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CHUND 

Manjk-jee. 


This document bore the signature of the respondent, 
and was attested by Pundit Huree Narain, of the vil¬ 
lage of Dakoor, and four other witnesses. 

These witnesses, with the exception of Pundit Hnree 
Narain, were called and examined by the appellant. 
They all acknowledged their own signatures as attest¬ 
ing witnesses ; but they varied from each other in the 
version they severally gave of the contents of the paper, 
and in the detail of circumstances attending the alleged 
execution of it by the respondent. A summons was 
issued tor his attendance ; but by the Nazir’s return 
upon the summons, it appeared that he had then quitted 
Kaira, and had gone to Baroda. 

On the 21st of February 1823, Pundit Hnree Narain 
presented a petition to the Court, in which he declared, 
with reference to the document in question, that in 
Sunwit year 1880, the appellant came to him at Kaira, 
and showed to him a written paper dated 7th Assin-vud 
1874, in the name, and with the signature of the re¬ 
spondent, and requested that as the document had 
not been attested by any one, he, Pundit Huree Narain, 

would do so, and that by this means his signature had 
been obtained. 

Pundit Huree Narain left Kaira without being ex¬ 
amined, and shortly afterwards died. On the 17th of 
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l8 ^ June 1825, the appellant presented to the Court 
petamber another declaration in writing, signed bv Pundit Huree 

MANIK-JEE 07 ° 

v.. Narain, bearing date at Dakoor, 2nd Kartik rood 

chund 1881, ( October 1824,) and which was attested by two 
manik-jee. w it nesseg> By this declaration it was stated that 

the paper or agreement before referred to, was ex¬ 
ecuted by the respondent on the day on which it 
bears date, and was duly attested by Pundit Huree 
Narain. The witnesses to this declaration deposed to 
its having been signed by Pundit Huree Narain in their 
presence. 


The Zillah Court considered that the evidence of the 
other attesting witnesses to the respondent’s alleged 
agreement, could not be relied upon as establishing the 
fact that the respondent executed the paper to which 
their testimony referred ; and that the paper itself bore 
evident marks of being spurious and fabricated. The 
Court submitted the document to the examination of 
five Shroffs or bankers, who were directed to give their 
opinion whether the four last lines and the signatuie 
on the back of it were written in the same hand-writing 
as the first part ; and if there were any thing else in the 
document which they should think it necessary to 
mention, they were to do so. The answer of these 
five bankers was, that they had carefully examined the 
document referred to them, and they thought that a 
part of the paper had bean cut off ; that, in their opinion, 
the writing from the commencement of the document 
down to the bottom of the first page, was in the same 
hand-writing, but that the four lines on the back, and 
the signature, were in a different hand-writing. 

The appellant also produced certain books of ac¬ 
count, which contained, among other entries, one re- 
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lating to the payment of five hundred rupees by the 
respondent, on account of the stock or capital of the petamber 

r _ ’ 1 MANIK-JEE 

partnership concern. *• 

MOTEE- 

The Zillah Court, however, referred the books to the chund 


’ MANIK-JEE. 

examination of the Shroffs or bankers, who reported 
that various erasures and alterations were apparent ;that 
some of the entries affecting the respondent appeared 
to have ben recently made, and that, in their opinion, 
agreeably to the custom of bankers, the item relied 
upon of five hundred rupees credited in the name of 
the respondent, could not be considered as a proper 
one. 

The appellant endeavoured also to fix upon the 
respondent an admission or confession made by him to 
Huree Narain, an Amin of police, that he had a fourth 
share in the house at Baroda. He was examined on 
behalf of the appellant; and stated that, on the 1st of 
Margasira-vud 1880 ( February 1824, A. D.) Rutun-jee 
at ten o’clock in the forenoon, sent for-the witness to 
his house at Dalcoor, whither the witness proceeded, 
and found there the respondent, Kapoor Chund Ma- 
nik-jee and Rutun-jee ; on which occasion the respon¬ 
dent told the witness that he, the respondent, had a 
fourth share in the house at Baroda, and was also in¬ 
debted to the appellant in the sum of 3,500 rupees, 
being the amount of his share of the Petlad collec¬ 
tions : for the recovering of both of which the appel¬ 
lant had gone to Kaira, for the purpose of instituting 
a suit against the respondent, and that the respondent 
then requested the witness to call the appellant back, 
as the respondent wished to settle it ; in consequence 
of which the witness wrote and despatched a letter to 
that effect to the appellant. This letter was produced 
by the appellant, and was verified by the witness Ka- 
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. 37 ^ poor-chund, who, together with one Vujeram, bearer 
petambkr of tlio letter, was represented to have been present on 

manik-jee 1 # 1 

v. the occasion at whicli the conversation between Amin 
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chund Uuree A aravn and the respondent took place, was also 
manik jee. exam j ne( j by the appellant. His testimony varied from 

that of Amin Iluree Narain in some of the incidents of 
the alleged meeting at the house of Ruiun-jee on the 
1st of Margasira-vud 1880. 

The only evidence produced by the respondent was 
with reference to the disputed document already noticed. 
1116 object of the respondent’s evidence was to prove 
an alibi at the time when it was alleged lie executed the 
document in question. The Zillah Court, however, 
placed no reliance upon this evidence. 

On the 6th day of September 1825 the Zillah Court 
of Kaira, after a full examination of the appellant’s 
documents and the depositions of his witnesses, de¬ 
clared its opinion that the appellant had totally failed 
to establish the. respondent’s share in the banking con¬ 
cern at Baroda, and accordingly dismissed the suit 
with costs. 

From this decree of dismissal the appellant appealed 
to the Sudder Adawlut of Bombay, by which Court 
the decree of the Zillah Court was, on the 21st day of 

March 1826, affirmed with costs. 

The appellant appealed from the last-mentioned de¬ 
cree to His Majesty in Council, praying that the deci¬ 
sion of the Sudder Adawlut of Bombay might be 

reversed, for the following reasons 

I. Because the appellant clearly proved that the re¬ 
spondent had a share in the house established under 

the name of Nursai-bhaee Petamber-das. 

II. Because the appellant ought to have had an op¬ 
portunity of proving that the Shroffs, to whom the ex- 
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animation of the agreement and of the books of the 
appellant was referred, were disposed to act with par¬ 
tiality towards the appellant, or to make any other 
legal objection to those nominated which he was pre¬ 
pared to establish. 

III. Because it is no objection to the validity of an 
instrument that the bodv of it is written bv another 

* ft 

person, provided it be proved to have been signed by 
the party intended to be bound by it after it lias been 
so written ; and the irregularities (if any) in the ap¬ 
pellant’s books constitute no bar to his claim, of which 
they could have found no legal proof. 

The respondent, on the other hand, relied for a con¬ 
firmation of the decrees of the Courts below, on the 
following reason :— 

That, by the evidence adduced by the appellant in 
the Zillah Court of Kaira, it was not proved that the 
respondent had any share or interest in the banking- 
house in question in this appeal. 

Mr. Miller, K. C., and Mr. Wig ram, K C., for 
the Appellant. 

Mr. Serjeant Spankie, and Mr. E. J. Lloyd, for 
the Respondent. 

Lord Wynford : 

Their Lordships do not think it necessary to call 
upon the respondent’s counsel : this is in fact an ap¬ 
peal against two judgments : the judgment of the Zillah 
Court of Kaira, confirmed by the Sudder Adawlut of 
Bombay ; the latter Court making no observations, but 

merely confirming the judgment given by the Court 
below. 

The question depends entirely upon facts ; and in a 
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case coming before this Court, depending upon facts, 
which have received the judgment of two Courts in 
India, this Court ought not to set aside the last judg¬ 
ment, unless it can see very clearly that that judgment 
is wrong. It must be most completely satisfied it was 
wrong and inconsistent with the justice of the case, and 
against the facts. So far from that being the case in 
the present case, their Lordships are of opinion that, 
if those facts had been presented to us in the first in¬ 


stance, we should have given the same judgment as 


pronounced by the two Courts in India. This case de¬ 


pends upon an instrument purporting to be an agree¬ 
ment entered into by the respondent Motee-chund; 
and appears to be subscribed by the respondent, and 
to be witnessed by the pundit Huree Narain, who has 


alone given evidence to prove that the signature was 
formally affixed to it, and four other parties ; but 
Huree Narain is the only one who says he saw the re¬ 
spondent execute it. With respect to the validity of 
this instrument, it is enough for us to refer to the 
judgment of the Court below, without going through 
the circumstances of the case. 


Let us see, therefore, what the Zillah Court says 
upon the subject : “On examining this paper, it appears 
that part of the original paper has been cut off, and 
four lines, just above the signature, written at the 
back of it : these four lines, and the signature, are 
written in a different hand-writing from the first part 
of the document. The Court, in order to have this 
point well ascertained, thinks it necessary to show it 
to some bankers ; and a question is put to the follow¬ 
ing bankers, who are there named.” Now here, it 
must be observed, that the Court itself found that in¬ 
strument had been mutilated in the manner stated 
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upon then - own view of it, without the assistance of 
the bankers ; and that, in our opinion, gets rid of the 
objection made to these persons having been called in : 
for we get the fact here stated, by the Judge of the 
Zillah Court, that the instrument had been mutilated 
by a part of the document being cut off, and that the 
four lines on the back of it, and the signature, are 
written in a different hand-writing from the first part 
of the instrument. 
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It is material that we should take notice that only 
one subscribing witness saw this instrument signed ; 
and, putting that witness out of the question, why 
may not some very important lines have been cut off 
from the original document? Cutting the paper off 
entirely, so that the signature, which was at the bot¬ 
tom of the first paper, might be added, by intro¬ 
ducing another paper with those four lines upon it ; 
and the genuine signature, applicable to a different 
transaction, is appended to this paper, which is in this 
state : and, but for the evidence of this one witness, 
there is no testimony in this cause which goes the 
length of disproving that circumstance. Now is there 
any court in the world that would receive such an in¬ 
strument, cut in the manner that this is, without more 
satisfactory evidence than has been produced? If a 
plaintiff produces a bond in this country, or any other 
instrument, which appears to have been altered, the 
Court will not receive it, or act upon it, till it is most 
satisfactorily proved by all the subscribing witnesses at 
the least, and other evidence, that that alteration was 
made antecedently to the signature : there is no such 

evidence here, and this is the whole of the case of the 
plaintiff below. 

There is a circumstance which ought to be noticed : 
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1837 - Huree Narain, amin of police, says the defendant ad- 
p.tamker mitted he was a partner in the house ; but we cannot 
v. admit that that is sufficient to buoy up an instrument 
CHUND that is beaten down by all the facts that appear. 
manik jee. u n( ^ er these circumstances, the Court, so far from 

thinking they have that satisfactory evidence that will 

O v v 

enable them to reverse two judgments in India,, where 
the Judges had an opportunity not only of hearing the 
witnesses, which is a great advantage they have over 
us in that respect, and where they had an opportunity 
of seeing this instrument ; for though an English Judge 
might not have understood the writing, the manner 
in which these alterations were made, might have 
given us strong reasons for forming a conclusion with 
respect to this matter ; but under these circumstances 
the Court is of opinion, that the appeal must be dis¬ 
missed ; and as this case, on the view we have taken 
of it. is founded in forgery at the least, and most 
likely forgery supported by perjury, we think it ought 
to be dismissed with costs. 
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Appellant, 


Dada-bhaee Khoorshed-jee 
Mehrwan-jee Khoorshed-jee and 


Respondents. 


* 


On Appeal from the Sudder Dewanny Court of Bombay. 


Practice—Appeal to Privy Council — Concur)cut judgments of courts below 
—When to be interfered with — Will — Construction — Proof — Parsi- 
testator—Sons entering into possession—Executor under the will 
acquiescing—Subsequent attempt to disturb possession — Estoppel. 


The heirs of a Parsee merchant having, upon his death, taken possession 
ui his shop and continued to carry on his business for nearly two years, 
the Courts below, refused to disturb their possession upon the production 
of a will, by which the business was directed to be carried on by the 
executor for their benefit, until he should think proper to admit them 
into possession : Held by the Judicial Committee of Privy Council 
affirming the judgments of the Courts below, that the abstaining from 
producing the will for the above period, was a consent on the part of 
the appellant to the respondents' possession of their father's estate and 
business, and was therefore a virtual compliance with the terms of the will. 

Seruble —Where an instrument has been admitted to probate, and acted 
upon in the Courts below, this Court will not enter into the question 
whether the instrument is sufficiently proved or not. 

The appellant claimed to be the acting executor of 
Khoorshed-jee Koonwur-jee, a Parsee merchant, who 
resided and carried on business at Surat, and was 
possessed of considerable property both there and at 
Bombay. 


22 & 23 
June 1837. 



The respondents were sons and heirs of Khoorshed - 
jee Koonwur-jee. Upon his death, which happened on 
the 19th of September 1815, they entered into posses¬ 
sion of the shop, and continued the business of their 
deceased father, and in that character they paid and 
received money, engaged in various transactions, and 
sued and were sued in the Adawlut. 

* Present : Members of the Judicial Committee ,—Lord Wynford 
Lord Bougham, Mr. Justice Bosanquct, Mr. Baron Parke and 
t. c night Hon. Thomas Erskine, Chief Judge of the Court of Bank¬ 
ruptcy. 

Privy Councillors, Assessors, the Right Hon. 8ir Edward Hvdo 
^ast, Bart., and the Right lion. Sir Alexander Johnston. 


2 p 
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l8 37^ About two years after the death of Khoorshed- 
khooi- jee Koonwur-jee, his son-in-law, Peshtun-jee Veer-jee, 
manik-jee produced a will and codicil, which he alleged to have 
mehrwan- been made by Khoorslied-jee Koonwur-jee, and given to 
JE s E hed-jee him ^ the testator, three days before his death. The 


and 

Dada* 

BHAEE 

KHOOR- 

SHED-JEE. 


will, which was stated to be in the testator’s hand¬ 
writing, was not signed, but purported to be witnessed 
by three witnesses, and was as follows : 


“May the beneficent Hormuz* always grant me his 
assistance, and may every thing be done according to 
this writing which I make, and may no Saheb f people, 
nor my executors, nor the heads or priests of my 
caste, nor any other great person, alter this my writing 
in any way. May whatever I write be confirmed ; for 
which purpose may Hormuz, out of his goodness, 
grant my request, that all which I write may be esta¬ 
blished. 


“ The writing of the most humble of the followers 
of the Prophet Zerdusht, Khoorshed-jee Koonwur-jee 
Achaivarea. That the reason of this writing is, that I 
have drawn out two papers of my circumstances, the 
first of which is this paper ; and there is another paper, 
stating the violence, and tyranny, and oppression they 
have exercised, and how they have ruined me as to 
thousands of rupees, and in character and reputation, 
and in every manner of way : from which paper infor¬ 
mation will be obtained. Concerning that, agreeably 
to the circumstances, the oppressor should be made 
answerable, and whatever is due to me by these people 
should all be made to be paid into my shop : my exe¬ 
cutors shall receive it from them. And on my decease 


* A beneficent spirit according to the Parsee creed, 
t Master or lord ; a term of authority or respect. 
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my executors shall carry on the shop in my name, and 
whatever there may be of mine, a poor man, shall be 
kept by the executors on account of the shop ; and 
whatever profit may be produced from the shop, out of 
that my executors, who are three persons, (viz. Modee- 
jee Hormuz-jee Bheem-jee, and Khoorshed-jee Manik-jee 
Shroff of Bombay, and Peshtun-jee Veer-jee.) shall 
carry on my shop. I have two children, but neither 
of the two have any kind of civilization, and in every 
respect they are foolish and ignorant, and they throw 
away all the properly like dust, therefore I am entirely 
helpless as to both of them. If Mehrwan-jee-bhaee and 
Dada-bhaee mend their manners it is well, and, if you 
think proper, you may place them in the shop to carry 
on the business, provided they do not do any thing 

improper to the value of one dokra ; but if tliev do 

7 %/ 

any thing improper they are not to be placed. And if 
these two brothers live separate, they are to live in my 
house ; for the expenses of these two brothers there 
shall be furnished in an equal manner out of the pro¬ 
duce of my shop. As to Mehrwan-jee Khoorshed-jee 
and Dada-bhaee Khoorshed-jee, the first is this : there 
shall be furnished them a yearly stock of provision, 
grain, rice, batty of the soockwel and saree sort, and 
toor, doll, and wheat, and joowar, and lamp oil. and 
firewood, and cow-dung, and pickles, and oil, and 
onions, and saffron, and pepper for mussala. All these 
shall be supplied in such quantity as the man and wife 
and one servant may require. Afterwards, if God give 
them children, then more shall be given when it is 
required; otherwise, according to what is written, shall 
be for one year. And the necessary clothes shall be 
furnished once a year to Mehrwan-jee and his wife, and 
to Dada-bhaee and his wife ; and if they have any chil- 

2 f 2 
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dren, they shall also be supplied with clothes. An d 
for the marriage and other ceremonies of the children 
which they may have, there shall be furnished out of 
the shop according as may be suitable to a poor man 
like me. And there shall be given to them each day 
half a rupee in cash for the daily expenses of fish and 
vegetables, and ghee, and they may do with it what 
they please. And of two servants, each brother shall 
keep one, and give such monthly wages as may be 
proper ; and they are to keep good humble people, and 
their wages shall be paid out of the shop. In this 
manner there shall be paid equally to my Mehrivan-jee 
and Dada-bhaee. And in my house there are kept 
up continually through the thirty days of the month 
the chaloodian and patroo (or ceremonies for the dead), 
and they shall be continued always, and wheat for dron 
ceremony throughout the year, and one egg daily, and 
a durea of fruit, and the yearly allowance for nosegays, 
and the yearly allowance for the reading or praying 
of the Mobeds* and what I allow always for the yaes or 
prayers, &c., according as the Mobed may stay, and 


do and pray, he shall receive yearly. And in the 
manner 1 used to perform the annual festivals for my 
father and mother and children, and for my deceased 
ancestors for seven generations, so shall these be per¬ 
formed. And in the manner I used to perform the 


festivals for the deceased of Dada Munee’s house, and 
of my mother’s father’s house, so shall they be per¬ 
formed : the festival of no one shall be allowed to sink 
into oblivion. The expenses of the festivals of all the 
deceased may be laid out by Mehrtvan-jee if he pleases, 
and the expenses of these festivals, and of the new 


* The ministering priests of the Parsees. 
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year, shall be drawn by Mehrwan-jee out of the shop. 
And if the two brothers and their two wives will live 
together in friendship, then they are to eat together, 
and their clothes and food shall all be furnished 
together yearly, and they shall eat together ; and for 
the fish, and vegetables, and ghee of the two, they 
shall receive one rupee. And if they cannot live 
together and they do not agree, as this is a bad world, 
then they may live separately ; and, according as it is 
written, each shall receive for his own expenses, and 
they shall eat separately. If they live together, they 
shall perform together the ceremonies for the dead and 
of the new year ; and if they live separately and Mehr- 
wan-jee perform these ceremonies, he shall receive the 
expenses ; and if Dada-bhaee has to perform them, to 
lay out the expenses for the ceremonies for the dead 
and the new year belongs to Mehrwan-jee, the elder, 
and it is fitting for him to do it; the ceremonies for 
the dead shall thus be performed. And the two bro¬ 
thers and their wives shall eat together, and during 
the eighteen days of the new year’s ceremony they 
shall eat together. The two brothers shall live in 
harmony and shall not quarrel or fight. The men do 
not fight, they always live in good friendship ; but the 
women, in these days, cannot live in friendship ; there¬ 
fore if they live together it is very well, otherwise 
Mehrwan-jee shall lay out the expenses on receiving 
from the shop. And if it cannot be done in this 
manner, then Mehrwan-jee is to observe the new vear 
ceremonies one year, and to perform the ceremonies 
for the dead ; and if Dada-bhaee pleases, he may 
observe the new year’s ceremonies one year. They are 
to divide each year between them ; one year Mehr¬ 
wan-jee, the next year Dada-bhaee. I write this that no 
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one may make any quarrel. I adjure you, Mehrwan- 
jee and Dada-bliaee, by the beneficent Hormuz and the 
prophet Zerduslit, that whether you live together or 
separately, live in friendship, do not quarrel ; and on 
the day of the ceremonies for the dead, dine together, 
as also during the new year festival. Take care, if 
you alter what I have done, there is the oath of the 
beneficent Ilormuz.” 


The codicil, which was dated on the day of the de¬ 
cease of the testator, was not in his hand-writing. It 
was witnessed by two witnesses, and was in the follow- 
mg terms : 

“ Tuesday 1st Bliadra-vud 1871, (19th of Septem¬ 
ber 1815,) Fanvardin, 19th of the 12th month Amerdad 
of the Sursum. To Modee Hormuzjee Bheem-jee, and 
Hakim-jee Kaoos-jee Roostum-jee, and Muncher-jee 
Khalifa-joe, written by direction of Khoorshed-jee Kun- 
wur-jee — That, in the presence of you three persons, 
I do direct to write my last will, according to which 
you must stand forward and direct to be given. The 
particulars are : I formerly made a will, in which I 
have appointed as my executors two persons, Modee 
Hormuz-jee Bheem-jee, and Khoorshed-jee Manik-jee 
Surat, and they shall act according to the writing (or 
will), and cause others to act. In that writing (or 
will) I did not give directions about giving any thing 
to any one, therefore there shall be given to every one 
according to this my writing ; also the ceremonies re¬ 
garding my daughters shall be defrayed out of my 
shop. In the manner I used to do, every thing shall 

be done. 

“ My wife’s ornaments and clothes, whatever there 
are, shall be divided and given to three persons : mv 
daughters, Motee-baee and Koonwur-baee, and my 
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daughter’s daughter, Dossa-baee. On converting these 
things into money, make and give separate property to 
the three persons. 

“The notes and papers belonging to my wife, and 
the debts due to her by people, shall be delivered to 
my two daughters. They shall be divided and delivered 
to Motee-baee and KoonwUr-baee. There shall be given 
according to my writing : 

“To my two daughters there shall be given, on my 
part, property to the amount oi‘ rupees 10,000. To the 
two, separately, as follows :— 

“To Motee-baee, to the value of .. Rupees 5,000 
“To Koonwur-baee, to the value of.. .. 5,000 
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Rupees 10,000 


“The expenses for my funeral ceremonies shall be 
paid out ol my shop, to the extent of 500 rupees more 
than were laid out in my wife’s funeral ceremonies. 


“The expenses for the marriage of my daughter’s 
daughter shall he paid out of the shop. 

At the death ot my sister, Veev-baee, and of my 


nephew, Furjoun-jee, there shall be paid out of my 
shop, for the funeral expenses of both, rupees 400, and 
their luneral ceremonies shall be performed. 

“When my nephew’s son is married, then there 
shall be paid rupees 200, to Furjoon-jee .’’ 


The codicil then gave several pecuniary legacies to 

various of the testator’s relations, and then proceedec 
in these terms : 


“To Rutton-baee, the daughter of my wife’s sister, 
there shall be given property to the amount of 200 
rupees, and with the produce thereof she shall be fur¬ 
nished with clothes, and she shall live and eat in my 
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house as long as she lives ; and when she dies, the 200 
rupees shall be laid out in her funeral ceremonies. 

“Among my two servants, Noivshirwan and Fram- 
jce, pay 100 rupees at some happy festival.” 

On the lltli of August 1817, the appellant proved 
this will and codicil in the Recorder’s Court at Bom¬ 
bay, and on the 30th of December 1817, he filed a plaint 
against the respondent, in the Zillah Court of Surat, to 
recover the property of the testator, which they had 
succeeded to and possessed themselves of, the value 
of which he estimated at two lacs of rupees. 

The respondents put in separate answers, and in 
these, and also in the rejoinders which they filed to the 
reply by the appellant, insisted that the will was in¬ 
valid, because it was not dated, witnessed, or signed. 
They also claimed a right to see the original will and 
codicil, and insisted that they were entitled to the whole 
of their father’s property, as his heirs. 

Much evidence Avas entered into on both sides. The 
appellant produced the probate copies of the will and 
codicil, which by an order of the Sudder AdaAvlut the 
Court at Surat Avas directed to receive as evidence, the 
Recorder’s Court having refused to part Avith the ori¬ 
ginal documents. He also produced the correspond¬ 
ence of the respondents with other members of the fa¬ 
mily, and the viva voce testimony of Hormuz-jee and 
Muncher-jee Khalifa, the tAVO witnesses to the alleged 

codicil. 

On the part of the respondents it was proved, that 
since their father’s death their names had been used in 
the Courts of Justice as his heirs, and that they had 
since that time, paid and received money on account 

of his estate. 

On the 10th of September 1819, the Zdlah Court 
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gave judgment in this cause, when the Judge stated, 
that, in the opinion of the Court, “the plaintiff had no¬ 
thing in his favour but the will ; and even by the will 
itself, it did not to the Court appear that his case 
could be supported. It distinctly said, that though 
the defendants were thoughtless and extravagant, still 
they were, on altering their course of life, to be ad¬ 
mitted to the management of the estate. And who 
should say that they had not effected this reforma¬ 
tion? The plaintiff had not attempted it.” The Court 
accordingly decreed, “That the plaintiff do give in a 
fair and just account of all property and sums of money 
which had come into his hands ; and when, after the 
several legacies directed by the will shall he paid, a 
general release shall he granted by both parties to each 
other, and the whole balance of the estate remain in the 
possession of defendants. Each party to pay his own 
costs in the first instance, and, on the final settlement, 
the plaintiff’s costs to be deducted and allowed to 
him.” 
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The appellant appealed from this decision to the 
Provincial Court at Surat., which, on the 18th of July 
1820, confirmed the decree of the Zillah Court. This 
latter decree was in the following terms : “In addi¬ 
tion to the reasons stated by the Zillah Judge, in 
which this Court generally concurs, it appearing that 
the appellant, asserting himself to be an executor of 
the will of the late Khoorshed-jee Koonwur-jee, has 
omitted or neglected to execute the trust reposed in 
him for nearly two years after the deatli of the said 
Khoorshed-jee, which, by section 2, Regulation V, of 
1802, he was empowered to have undertaken imme¬ 
diately ; and this delay occurred, notwithstanding his 
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meats are produced, the sons of the late Khoorshed-jee 
were justified by section 3, of the same Regulation, in 


taking possession of the property they are the un¬ 
doubted heirs to, upon the ground that their father had 
died intestate, and managing the estate, to all intents 
and purposes, in as full and complete a manner as they 
would be legally entitled to do, were no will of their 
father in existence. And this appears to have been 
Hie case, by their having continued in their own names 
a suit instituted by their father, and obtained decrees 
thereon in the different Courts up to the Sudder 
Adawlut, without let or obstruction on the part of the 
alleged executor. Neither the will or the codicil are, 
in the opinion of the Court, free from suspicion of hav¬ 
ing been fabricated ; and this suspicion is not removed 
by the mere exhibition of the probate of the docu¬ 
ments.” 


The appellant appealed from this decision to the 
Sudder Adawlut of Bombay, which, on the 13th of 
Avgust 1822, made their decree in the following 
terms : 

“The Sudder Adawlut, after a most attentive con¬ 
sideration of the whole of the pleadings and exhibits 
filed in the several stages of this case, concurring in 

the views taken of the same bv the former Courts, have 

* ' 

accordingly determined, that the decision of the late 
Court of Appeal, passed on the 18th of July 1820, 

• confirming the decree of the Zillah Court of Surat, 
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dated the 10th of September 1819, be affirmed, the 
appellant bearing the 'whole of the costs in the Sudder 
Adawlut.” 

The appellant appealed from this last decree to His 
Majesty in Council, upon the following reasons :— 

I. Because the will and the codicil in question were 
such as a Court of Equity can and ought to execute, 
and the construction put upon them by the Zillali, and 
subsequently confirmed by the Provincial and Sudder 
Adawlut Courts, were at variance with the general in¬ 
tention and express words of the testator. 

II. Because the appellant did not in fact, omit 
or neglect to execute the trusts reposed in him for 
nearly two years after the death of the testator, as was 
stated in the decree of the Provincial Court, nor would 
such omission or neglect, had it actually occurred, have 
precluded him from asserting his rights, for the benefit 
of the legatees and other persons interested under the 
will. 


1837. 

Khoor- 

SHED-jEE 

Manik-jee 

V . 

Mehrwan- 
JEE KHOOR 
SMED-JEE 
and 
DA DA. 
IJHAEK 
KHOOR- 
SHED JEE. 


III. Because no regulation or law, justifies heirs 
in taking possession of property, in direct contra¬ 
vention of the provisions of a will and codicil, which 
their father had an acknowledged right to make and 
execute. 


IV. Because there was no good ground for sus¬ 
pecting any fabrication of the will and codicil in 
question, which had been duly proved in the proper 
Court of Probate, and which no evidence was ever ad¬ 
duced to impeach. 

The respondents, on the other hand, relied on the 
following reasons :— 

I. Because the paper propounded by the appellant 
as the will of the deceased was not a valid will. 

II, Because those provisions of the alleged will 
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which relate to the deceased’s shop and business are 
void for uncertainty. 


III. Because the discretion conferred upon the 
executors is strictly personal and joint, which was in¬ 
competent to the appellant alone to exercise. 


IV. Because the respondents, after full knowledge 
ot the will, were permitted to remain in possession and 
carry on the business after the death of the deceased, 
and there is no proof of improper conduct on their 
part, the executors must be taken to have authorized 
that possession, as directed by the will, and cannot, 
without cause assigned, resume it. 


V. Because the respondents were beneficially en¬ 
titled, as the sons and heirs of the deceased, to his re¬ 
siduary estate which is undisposed of. • 


Mr. Miller, K. C., and Mr. Wigram, K. C., for 
the Appellant. 


Mr. Serjeant SpanHe, and Mr. E. J. Lloyd, for the 
Respondents. 


Mr. Baron Parke : 

This case comes before their Lordships in an appeal 
against the decree of the Sudder Dewanny Adawlut, af¬ 
firming a decree of the Provincial Court, which decree 
affirmed a previous decree of the Zillah Court. We 
have therefore three concurring judgments of the Courts 
below, upon which we are called upon to advise His 
Majesty. 


The rule upon which this Court has universally acted, 
is to affirm the judgment, unless they see that the judg¬ 
ment is clearly wrong. In this case, their Lordships 
after looking at the evidence, and taking great pains 
upon the subject, cannot pronounce an opinion that 



ON APPEALS PROM THE EAST INDIES. 


443 


these decrees are wrong, and the result will be, that 
these decrees are to be affirmed. 

One question made in the argument to-day was, 
whether the will and codicil, or either of them, were 


sufficiently proved. 


Upon that their Lordships pro- 
The ground upon which the 


nounce no opinion. 

Courts have proceeded is, that taking the will and co¬ 
dicil to be proved, the plaintiff has no right to institute 
a suit to be let into possession of the unadministered 
effects of the testator, and that when the sons were let 
into possession, there was an end of the- right of the 
executors to interfere. That appears to have been 
the ground upon which the Courts proceeded, that it 
was not a power of control to be exercised by the 
executors from time to time, according to the conduct 
of the children ; but if they (the children) showed a 
disposition to amend, it was for the executors to con¬ 
sider whether they would let them into the shop ; their 
admission to the management was to be dependent 
upon their own conduct ; but if they were once let into 
the possession of the concern, • the power of the exe¬ 
cutors was at an end, and the Sudder Court did not 
see any sufficient reason to differ from the opinion of 
the Zillah Court, but followed the decree of the Pro¬ 
vincial Court in that appeal. 


1837. 

khoor* 

SHED JEE 

Manik-jee 

V. 

Mehrwan- 
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SHED-JEE 

and 
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BHAEE 

Khoor- 

SHED-JEE. 


If that be the true construction of the will, it be¬ 
comes a mere question of fact, whether this executor 
did let the sons into possession of the shop, and the 
management of the concern. There appears on the 
part of the defendants, a certain quantity of proof given 
of their having continued to act in the administration 
of the estate of the testator, they continued to manage 
the concern, they sued for, and paid debts ; that is the 
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positive evidence given by the defendants ; and then 
Hornuiz-jee is examined by the plaintiff, and gives not 
very clear or satisfactory evidence upon that subject : 
according to the account, he appears to have said, that 
the plaintiff so far continued in the management of the 
concern, that he would not suffer access to a chest, 
except in his presence ; and when he is examined as to 
the part that the defendants took, and whether the 
plaintiff himself really acted as vakeel or executor, his 
evidence shows that the sons were permitted by the 
executor to take possession and act in the management 
of the testator’s affairs. In another part of the 

same examination, in answer to a question put by the 
Court, “Was the business which Mehrwan-jee and 
Dada-bhaee managed for a period of four years, right 
and proper?” he could not deny that they were in the 
actual management of the business, but he gives an 
evasive answer, “They do not at present manage bu¬ 
siness properly.” The result that the Zillah Court 
came to was, that the sons had been admitted com¬ 
pletely to the management of the concern. That is one 
of the grounds they allege for their judgment, and 
this Court cannot see that the Zillah Court, who were 
the proper Judges of the matter of fact, upon the tes¬ 
timony produced, have come to a wrong conclusion in 
that respect. On that ground their Lordships are pre¬ 
pared to advise His Majesty, that the decree of the 
Zillah Court, and the other decrees that follow it, 
should be affirmed. This becomes a mere question of 
fact, whether the vakeels named in the will, admitting 
it to have been properly proved, admitted the sons to 
take the actual management, and in that we are of 
opinion that permission was given, and if they have 
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once given that permission, then control is at an 
end. 


1837- 

KHOOR- 
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Upon these grounds their Lordships think the judg- manhc-jee 

ment below should be affirmed, but in consequence of mehrwan- 

. jee khoor- 

the difficulties in the case, and the great obscurity ot shed jee 
the will itself, they think the decree should be affirmed dada- 


without costs. 


BHAEE 
KHOOR- 
SHED JEE. 
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Gholam Russool and Jafir Shah .. Appellants, 

v. 

Mussttmat Mughlo, Meer Tofyl 

Atj Khan, Meer Fyz-oollah j, Responents. 

Khan, and Sheikh Ramzani .. j 
On Appeal from the Sudder Dewanny Court of 

Bengal. 


Mahomedan Law — Succession — Plaintiff’s relationship Dispute as to 
Pedigree—Examination of—Opinion of law officers—Finding aimed 
after—Claim otherwise barred by limitation—Interference by I rivy 

Council. 

The Sudder Dewanny Court having, upon the examination of the 
evidence of pedigree, and the opinion of the law officers of the Court, 
reversed the decision of the Provincial Court, in a claim, which wa 
otherwise barred by the Bengal Regulations of Limitation,the 
Committee dismissed an appeal from the decision of t ic u( ( 
under such circumstances with costs. 

23 June 1837 . This was an appeal from a decree of the Sudder 

Dewanny Adawlut, made on the 5th of July 1819, 
reversing a previous decision of the Provincial Couit of 
Patna, of the 23rd of May 1819, pronounced in favour 

of the present appellants. 

The subject of dispute was the right of succession 
to a very large estate, both real and personal, origin¬ 
ally acquired by Meer Ufzul and Meer Ushruf, who 
held successively high situations in the service of the 
East-India Company at Patna, (or Azimahad,) in the 
province of Bahar. After the deaths of Meer Ushruf s 
only son, Meer Gholam Ghouson, on the 14th of Saiar 

H87 Hijra ( 6 th of May, A. D. 1773). *> - ^ 

daughter, Muss, mat Ameena on the • 

1188 Hijra (29th November, A. ft 17- 

question was taken P°^»‘ her dMth in 1812, the 
sister, Beeby Iswint, <*nci p 

- tllC Judicial Committee,— Lord Wynford 
* Present : Members ol tw ^ Jugtice Bosauquet> the Right 

k & o m“m c s. irssr ** 

eSIsS”"*. K?t S " 
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action was commenced, from the ultimate decision of 

which the present appeal arose. 

Meer lzzut Oolldh was the first of the family who 

left his native country of Cashmere, and established 
himself at Patna ; he was the son of Meer Hoossam, 
and had three brothers, two of whom died without 
issue, and from the third, (Meer Fyz-oollah,) the 
appellant Gholam Russool, and the respondents Mus¬ 
sumat Mughlo and Meer Fyz-oollah Khant, were 

descended. 

Meer lzzut Oollah had one son, Meer Ufzul, and 
three daughters. 

Meer Ufzul had three children by the same wife, 
Syud Dun, viz. one son, Meer Ushruf, and two daugh¬ 
ters, Beehy Ismut and Mussumat Rowshun. Upon 
Meer Ufzul’s death, his estate became distributable 
amongst his heirs in sahams or shares, accoiding to 
the provisions of the Maliomedan law. 

Mussumat Rowshun married a person of the name of 
Mahomed Sukhi, and died without issue, leaving her 
mother Syud Dun, her husband Mahomed Sukhi, her 
brother Meer Ushruf, and her sister Beehy Ismut, sur¬ 
viving her. 

Meer Ushruf died on the 17th Jamadi-ul-awal 1186 
Hijra (16th November 1772 A.D.). At the time of 
his death he was possessed of large property, which 
consisted partly of his own acquisitions, and partly 
of what he had inherited from his father Meer 
Ufzul, and his sister Mussumat Rowshun. He left two 
children, a son Gholam Ghous, and a daughter 
Mussumat Ameena, the wife of the appellant Meer Jafir 

Shah. 

Gholam Ghous survived his father but a short time, 
and died on the 14th of Safar 1187 Hijra (6th of May 

2 G 
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1773 A.D.). His property became divisible on his 

gholam death, amongst his mother Zynub , his paternal 

Russool . . 

and grandmother Syud Dun, his sister Ameena, and his 

JafirShah 

v. aiult Beeby I smut ; and amongst Meer Shruf-ood- 

TJoTo 1 d' een > Meer Zeea-ood-deen, and Meer Fukhr ood-deen, 

and others, the sons of Meer Fyz-oollah, who were the first 

cousins according to English computation of his grand¬ 
father Meer Ufzul, and his own nearest relations in the 
male line on the father’s side at the time of his death. 
Meer Fyz-oollah had another son, Meer Mecruk, who 
was the father of the respondent Mussumat Mughlo, and 
of Meer Ahsun Oollah ; but from his having died pre¬ 
viously to Meer Ushr-uf, his descendants had not, as 
was contended on the part of the appellants, any title 
to the inheritance of Gholam Ghous. 

Syud Dun died soon after Gholam Ghous, possessed 
of some property, but the exact date of her death did 
not appear ; her property derived from her husband 
Meer Ufzul, her son Meer Ushruf, and her grandson 
Gholam Ghous, became divisible, upon her death, in 
shares, amongst her daughter Beeby Ismut, her grand¬ 
daughter Mussumat Ameena, and a step-sister named 
Gull mi. 

Mussumat Ameena died on the 25th of Shaban 1188 
Hijra (29th of November 1774 A.D.). Her property, 
consisting of what she had inherited from her father, 
grandmother, and brother, became thereupon divisible 
in shares, amongst her mother Zynub, her husband 
the appellant Jafir Shah, and her nearest relations in 
the male line on the father’s side living at the time of 
her death. 

The whole of the property which had been acquired 
by Meer Ufzul and Meer Ushruf, and had become dis¬ 
tributable amongst their various descendants and rela- 
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tions, was taken possession of, and field by Beeby Ismut, 
in deposit or trust ; for the persons entitled to it, whose 
claims she was supposed to have recognized by 
making advances, from time to time ; and by burying 
in the family tomb, aud performing the funeral cere¬ 
monies of Meer Shurf-ood-dcen and Meer Fukhr-ood- 
deen, both of whom came to Batna, and died there. 
The former of these, Meer Shurf-ood-deen left no 
issue ; the latter, Meer Fukhr-ood-deen, who died on 

the 12th Ramazan 1201 Hijra, (27th of June 1787 
A.D.), left two sons, the appellant Gholam Russool and 
Meer Ibrahim, and one daughter, Beeby Hoormut. 

Beeby Ismut died on the 27th of Rujab 1227 Hijra 
(4th September 1812 A.D.). The house in which she 
died, and the personal property in her possession, in¬ 
cluding money, jewels, and plate of very great value, 
were immediately, upon her death, taken possession of 
by the respondent Meer Tofyl AIL 

On the 25th of November 1812, the appellant Gho¬ 
lam Russool, who, together with his brother and sister 
(both at that time residing at Cashmere) had succeeded 
to his father Meer Fukhr-ood-deen’s shares of the 
inheritances of Gholam Ghous and Mussumat Ameena, 
in the property of Meer Ufzul and Meer Ushruf, and 
was also entitled, together with his brother and sister, 
to a share of Beeby Ismut’s own property, as one oi¬ 
lier heirs, filed his plaint in the Provincial Court at 
Patna, against Meer Tofyl All and Sheikli Ramzani, 
(the latter steward of Beeby Ismut,) whom he sus- 



ing that he might be declared entitled to his share of 
the real and personal property left by her. 

The respondent Meer Tofyl Ali appeared to this 
suit on the 24tli of December 1812, and presented a 

2 g 2 
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petition stating, that he had incurred an expense of 
5,500 rupees in burying Beeby I smut-, by the instiga¬ 
tion of Meer Fyz-oollah Khan and Sheikh Ramzani-, 


jafir shah an( j t ]i sc i a i m i U g an y interest in her property, except 


mussumat so f ar as ] ie ] ia d a c ] a i m on it for the 5,500 rupees 

MUGHLO 

and othus. he had advanced. He annexed to this petition a 


long list of the property and effects of Beeby Ismut. 
On the same day Meer Ahsun Oollah presented a 
petition to the Court, stating that he was heir to 
Beeby Ismut, and praying to be made a party to the 
suit. The Court, however, refused the prayer of this 
petition, 011 the ground that the petitioner’s rights 
could not be affected by a suit between other par¬ 


ties. 


On the 12th of February 1813, the appellant Gho- 
lam Russool filed a supplement petition, for the pur¬ 
pose of bringing before it, as parties to his suit, the 
respondents Meer Fyz-oollah Khan and Mussumat 
Mughlo his mother, and Meer Ahsun Oollah and Mirza- 
Soobhan Ali. All the persons, except Mirza Soobhan 
Ali, appeared and put in their answers. 

The respondent, Tofyl Ali Khan, in his answer to 
the original plaint and supplemental petition, again 
asserted that he had borrowed large sums for the fune¬ 
ral expenses of Beeby Ismut, at the recommendation of 
Meer Fyz-oollah Khan and Sheikh Ramzani ; he ad¬ 
mitted that these persons had made over to lam the 
moveable property in her house at Khana Baugh, of 
which he had previously given an inventory, and that 
some of these articles had been pawned by him, but 
that the rest were forthcoming at the house at Khana 
Baugh ; he also admitted that Meer Fyz-oollah Khan 
and Sheik Ramzani had mortgaged the mouza or village 
of Secunderpore, to meet Beeby I smut’s debts : and he 
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disclaimed any title whatever to the property, except 
so far as respected the payment of the debts due to 
himself from it. 

The answer of Meer Ahsun Oollah insisted that as 
the plaintiff, Gholam Russool, was not mentioned 
amongst Beeby Ismut’s relations in a monaskha or 
table of inheritance, filed in a suit instituted many 
years past against her ( Beeby I smut) by Meer Shurf- 
ood-deen, he was not at all related to her ; that the real 
property which he claimed was proved in this former 
suit, not to have been property left by Meer Ufzul or 
Meer Ushruf ; that he, Meer Alisun Oollah, and the 
respondent Beeby Mughlo, were the children of Meer 
Meeruk, the son of Meer Fyz-oollah, and that he, 
Meer Ahsun Oollah, was entitled to all the property left 
by Beeby Ismut ; he contended also, that the plaintiff 
prevaricated in his plaint, in at one time denominating 
the property in litigation as being left by Meer Ufzul 
and Meer Ushruf ; and at another, as being property 
left by Beeby Ismut, and he insisted that if it was the 
property of Meer Ufzul, the whole of his heirs were 
barred by the Bengal Regulations of Limitation, (Regu¬ 
lation III. of 1793, sec. 14, and Regulation II. of 1805;) 
and that, if it was established that the whole of the 
property in litigation were effects left by Meer Ufzul and 
Meer Ushruf, the calling the whole of it property left 
by Beeby Ismut was sufficient proof that the plaintiff 
Gholam Russool was not of kin to her. 

The respondent Sheikh Ramzani, in his answer, de¬ 
nied that he was in possession of any part of the pro¬ 
perty in dispute. 

The respondents Meer Fyz-oollah and Mussumat 
Mughlo put in a joint answer, in which they gene¬ 
rally denied, that plaintiff Gholam Russool was heir 
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or entitled to the property left by Beeby Ismut, and 
they also denied that they were in possession of the 
property. 


Mirza Soobhan Alt, the remaining defendant to this 
suit, was in the criminal gaol at the time it was neces¬ 
sary for him to put in his answer. He, however, was 
permitted to file a petition, in which he stated that he 
was step-son to Meer Shurf-ood-deen, who had on his 
marriage with his (the defendant’s) mother, settled on 
her a lac of rupees and 10,000 red dinars ; that he 
(defendant) and his brother had, on their mother’s 
death, demanded the sum of Meer Shurf-ood-deen, and 
that he being unable to pay it, had executed an ikrar- 
natnah, or deed of settlement, to them, by which he 
covenanted to pay it out of his share of the inherit¬ 
ances of Meer Ushruf, Gholam Ghous, and Mussumat 


Ameena, for the recovery of which he had instituted a 
suit against Beeby Ismut, or that if he should die they 
should succeed to his claims on these inheritances ; 


that Meer Shurf-ood-deen had died, and therefore that 
the defendant and his brother were entitled to recover 
from the effects of Meer Shurf-ood-deen, which were 
illegally in the possession of Beeby Ismut, the amount 
of the marriage settlement made on their mother. 


The appellant Gholam Russool put in a replication 
to these answers, in which, after mentioning that the 
respondent Tofyl All Khan had quitted the country, and 
carried off with him the greater part of the jewels and 
other personal property in dispute, he urged that Meer 
rjfzul and Meer Ushruf had acquired the property ; 
that he, as the son of Meer Fukhr-ood-deen, was 
the cousin of Beeby Ismut ; that Meer Ahsun Oollah was 
born of a slave girl, and that his father Meer Meeruk 
died during the lifetime of Meer Ushruf, and before the 
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demise of Meer Gholam Ghous and Mussumat Ameena, 
and was therefore shut out of their inheritance. He 
pointed out that the dismissal of the action brought 
by Meer Slmrf-ood-deen against Beeby Ismut could not 
affect him, who was not a party to it, and he contended 
that Regulations III. of 1793, sec. 14, and II. of 1805, 
did not affect his rights to the property of Meer Ufzul, 
as his father and uncles had joined in the ceremonies 
of marriage and lamentations, and had lived together as 
claimants of their shares. 


J»37 
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v. 

Mussumat 

mughlo 

and others. 


The respondents Meer Ahsun Oollah, Meer Fyz-oollah 
Khan, Mussumat Mughlo, and Sheikh Ramzani, put in 
a joint rejoinder, and the other respondents put in 
separate rejoinders to this replication. In these 
rejoinders the parties relied upon the same grounds as 
they had respectively taken in their answers. 

The appellant produced a genealogical table of his 
family and monaskhas* or paper of tables showing the 
manner in which the property of Meer Ufzul, Beeby 
Rowshun, Meer Ushruf, Gholam Ghous, Syud Dun, and 
Mussumat Ameena, became distributable according to 
the Mahomedan law upon their respective deaths. 
This document was drawn up on the 4th of Shawal 
1199 Hijra (8th of September 1785 A.D.,) by the Moofti 
Syed Hoossain, and the truth of the facts stated in it 
was attested by the admission and declaration of Meer 
Ahsun Oollah. He also produced witnesses to prove 
his descent from Meer Hoossain, the founder of the 
family, and his relationship to the various members of 

it ; a share in whose inheritance he claimed in the 
manner above mentioned. 


The defendants to this suit put in two monaskhas. 
They also produced a deed of purchase by Beeby Ismut 


•Tallies, of inheritance exhibiting the proportions of the estate nav 
able to the sharers and residuaries according to the Mahomedan law! * 
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of the mouza Secunderpore on the 21st of Shaban 1202 
(16th of June 1788 A.D.), in order to show that it did 
not form part of the property left by Meer Ufzul and 
Meer Ushruf, and the judgment in the suit decided in 
the year 1790 between Meer Shurf-ood-deen and 
Beeby Ismut. They also called witnesses to disprove 
the appellant Gholam Bussool’s relationship to Beeby 
Ismut. 


Before the cause was decided, the appellant Meer 
Jafir Shah Khan presented a petition on the 18th of 
May 1815, praying that he might be declared entitled 


1o his wife Mussumat Ameena’s share of the effects in 
litigation. 

O 11 the 23rd of May 1815, the judge of the Provin¬ 
cial Court made his decree in this cause. The decree, 
after reviewing the whole of the evidence adduced on 
both sides, proceeded in these terms, “It is therefore 
proved by all the pleadings, that, as is inserted in the 
genealogical table which is exhibited in the cause, 
the plaintiff is of kin to Meer Ufzul and Meer Ushruf 
deceased, and of the late Beeby Ismut. It further 
appears, that his title to the effects which are in 
litigation is good, to the extent mentioned in the 
monashha, the correctness of which has been ascer¬ 
tained by the answer given in by Kazi of the Court.” 

Judgment therefore was given, “ that the cause be 
decreed in favour of the plaintiff ; that the defen¬ 
dants make good to him from the property which 
was acquired by Meer Ufzul deceased, 30,230 sahams, 


and from the effects left by the said late Meer Ushruf 
6,867 sahams, agreeably to the portions made men¬ 
tion of in the monashha, for this portion of sahams, 
and that the plaintiff be put in possession of the same.” 


• Shares. 
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And—“As Meer Jafir Shah, an intervenient claimant, 
who is husband of Mussumat Ameena, daughter of the 
late Meer Usliruf, has presented a petition, praying that 
his right and title be inquired into, that he might receive 
his portion ; and as'in the monaskha which is tiled in 
the cause, his right and title is recognized agreeably 
to the furrais-oolla* it appears fit to award to this 
intervenient claimant what he is entitled to; and as by a 
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perusal of the judgment given in cause No. 2,385 of 
the file of the Court of Appeal, bearing date the 5th of 
September 1810, in which Shah Mahomed All was 
appellant, and Rajah Chutter Sing was respondent, the 
decision being given by a competent Court consisting 
of two of the members of this Court, it appears that to 
Beeby Nunhee, who was an intervenient claimant in 
that cause, was awarded her portion of the property : 
it is therefore further ordered, that Meer Jafir Shah, 
also the intervenient claimant in the present action, 
receive 23,895 sahams from the effects left by Meer 
Ufzul, and 14,580 sahams from the property left 
by the deceased Meer Usliruf, as is inserted in the 
monaskha which has been exhibited by the plain¬ 
tiff.” 


“All the costs of the parties (with the exception of 
one-fourth of the fees of vakeels who are for the 
intervenient claimants, which fourth shall be paid by 
the claimants respectively) shall be paid by defen¬ 
dants. ’ ’ 

The present respondents, together with Meer Ahsun 
Oollah, appealed from this decision to the Sudder 
Dewanny Adawlut. Before, however, the appeal was 
determined, Meer Ahsun Oollah died, and the present 


* The Law of inheritance as prescribed in the Koran. 
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1837^ respondent, Mussumat Muglo, established herself to bo 
gholam his heir. 

ami ” The respondents (the present appellants) produced 
Jafir shah k e f ore f] ie g U( jder Dewanny Court the additional evi- 

o • * 

M mughlo ^ ence °f a decree in a suit instituted in the Provincial 
and others. Court at Patna by Meer Juwad AH, as one of the heirs 

of Zynub, the widow of Meer Ushruf, against all the 
respondents in this case, and Baboo Korwulaput, for 
the purpose of recovering from them his proportion of 
her share in the property left by Meer Ushruf and Meer 
Ufzul. 


The decision in that cause, which was made in 
accordance with the monaskha filed by Gholam Bus- 
sool in the present case, awarded a share of the property 
to the heirs of Meer Juwad /Lli, who had died during 
the pendency of the suit. They also produced two 
depositions which had been sworn by Meer Ahsun 
Oollah before a magistrate at Patna, in some proceed¬ 
ings he was taking in 1812 and 1813 against Mirza 
Soobhun AH, for the recovery of part of the property 
in dispute, which that person had taken forcible 

possession of. 

On the 23rd of June 1819, the Sudder Dewan- 
nv Court made their decree, by which, after com- 
menting on the facts of the case, they declared their 
opinion, “ that seeing the effects left by the said 
Meers came into Beeby I smut’’s possession, and remained 
in her grasp and enjoyment without molestation, foi a 
very long period ; considering therefore the length ot 
period, the property, according to the Regulations, had 
become the private property of Beeby Ismut, and the 
effects left by her should come to her heirs, who had 
proved their'being so. No person who might be of 
the offspring of Meer Ufzul and Meer Ushruf had any 
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claim on the property left. Further, as Gholam 
Russool had not established his being heir, therefore his bhomm 
claim was unworthy of admission by the Court ; but as and 

, •i/'n ji -» • i JAF1R SHAH 

the second nudge of the Provincial Court had m Jus dc- Vm 

cree which he gave in favour of Gholam Russool, awarded muchlo 
to Meer Jafir Shah, husband to Mussumat Ameena, and others 


(which latter person indeed, died thirty-nine years 
before Beehy 1 smut’s dissolution, and who never took 
possession of the effects left by Meer Usliruf her 
father) a share of the property, it therefore be¬ 
came necessary to put the following questions to 
the law-officers of the Court : 1st. Did any part of 
the property left by Beeby I smut come to Meer 
Jafir Shah by any right and title he might have, by 
reason of being husband to Mussumat Ameena his late 
wife, or would the said property left come to the heirs 
only of Meer Meeruk, who had established their being- 
heirs to Beeby Ismutf 2nd. Seeing Beeby Zynub died 
thirty-eight years before the death of Beeby I smut, did 
any thing of the effects left by Meer Ufzul and Meer Ush¬ 
ruf, which came into Beeby Ismut’s possession, and had 
been left as aforesaid by the said lady, come separately 
to Meer Juwad Ali, son of the said Zynub’s sister, 
although other heirs of Beeby Zynub exist, after Beeby 
Ismut’s death or not!” 


The law-officers of the Court returned the following 
answers to these questions. 1st. “Meer Jafir Shall (who 
is husband of Beeby Ameena, and Beeby Ameena is 
daughter of the brother of Beeby I smut, and lias died 
before the demise of Beeby I smut) is not, by reason of 
any right or title he may have as husband of Beeby 
Ameena, entitled to any part of the effects left by Beeby 
I smut, and the whole and all of the effects left by Beeby 
Ismut aforesaid come to the male issue of Meer Meeruk 
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aforesaid, who are of kin to Beeby Ismut, and may have 
been living at the time of Beeby Ismut’s death, and the 
property does not come to the offspring on the female 
side of the said Meer Meeruk, who may be uterine 
relatives to Beeby Ismut, excluding the male issue of 
Meer Meeruk .” 2nd. “ Meer Jurwad All is not entitled 
to any part of the effects left by Beeby Ismut.” 


O 11 the 5th of July 1819 the Sudder Dewanny 
Adawlut made their final decree. The latter part of 
which was in these terms ; “Seeing in the proceedings of 
this Court, bearing date the 23rd of June of the current 
year, the members of this Court were of opinion that 
Meer Gholam Russool had failed to establish his being 
heir, and that therefore his claim was not admissible 
by the Court ; wherefore, taking into consideration the 
circumstances set forth above, the decision given by 
Second Judge of the Patna Provincial Court, dated the 
23rd of May 1815, in favour of Meer Gholam Russool, 
and the award of 38,475 sahams to Meer Jafir Shah, 
husband of Mussumat Ameena, appear improper and 
such as should be reversed. The final order and 

decree therefore is, that the decision of the said Pro¬ 

vincial Court bearing date as has been mentioned 
above, be reversed and annulled, and that a decree be 
given in favour of appellants, and that the whole of 

the costs of suit on both sides of this and of the Pro¬ 

vincial Court be answered by the respondents ; and 
should respondents, by reason of the Provincial Court 
decree being carried into execution, be in possession of 
the effects in litigation, in that case, by carrying the 
present decision into execution, the same shall be 
withdrawn from their possession, and be given into the 
deceased Meer Ahsun Oollah’s heirs’ possession, who 
was heir to the said Meer Meeruk, together with the 
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accounts (wasilat) for the season during which they 
were put out of possession, to the period at which 
they shall have been put in possession thereof.” 

From this Decree Gholam Russool and Jafir Shah 
appealed to His Majesty in Council, praying that the 
Decree of the Sudder Adawlut might be reversed for 


1837. 


Gholam 

russool 

and 

Jafir Shah 

V. 

MUSSUMAT 
MUGHLO 
and others. 


the following reasons :— 

I. Because the shares in the property in litigation 
which were allotted to the appellants respectively by 
the decree of the Provincial Court, were such as they 


were justly entitled to according to the Mahomedan 


law. 


II. Because even if the appellants were not entitled 
to those shares for the reasons assigned in that behalf, 
by the Sudder Dewanny Court, still the Appellant 
Gholam Russool was equally entitled with Ahsun Oollali 
to a share in the property left by Beeby Ismut, to whom 
he stood in the same degree of consanguinity as Meer 
Ahsun Oollah. 


The respondents, on the other hand, submitted that 
the appeal ought to be dismissed and the decree 
affirmed for the following reasons :— 


I. Because the appellant Gholam Russool has 
claimed, or from the tenor of his pleadings and 
proof must be held to have claimed, a share of the 
effects and property in dispute as heir to Meer Ufzul 
and Meer Ushruf, or as heir to Gholam Ghous and 
Beeby Ameena respectively ; in which case the title by 
which he claims accrued, and the cause of action 
thereon arose, at a period beyond the period of limit¬ 
ation, and was barred by lapse of time. 


II. Because the appellant Gholam Russool had not 
proved himself to be heir or of kin to any of the per¬ 
sons mentioned in the foregoing reason. 


1—60 



460 


CASES IN THE PRIVY COUNCIL 




Ghoi.am 

RUSSOOL 

and 

Jafir Shah 

v. 

Mussumat 

MUGHLO 
and others. 


III. Because the title by which the other appellant, 
Meer Jafir Shah, claimed a portion of the property in 
question, accrued, and the cause of action thereon 
arose, at a period beyond the period of limitation, and 
was barred by lapse of time. 


IV. Because the said appellant had not proved 
himself to be the heir or of kin to Beeby Ismut; and 
if the evidence on this point were conclusive, it would 
not be competent to him to insist upon any rights 
which might have devolved upon him in that cha¬ 
racter, upon an appeal in which he was joined as co¬ 
appellant with a person who claims adversely to the 
ownership and title of Beeby Ismut and her heirs. 


Mr. Miller, K. C., and Mr. Wigram, K. C., for 
the Appellants. 

Mr. Serjeant Spankie, and Mr. E. J. Lloyd, for 
the Respondents. 


The Judicial Committee, without calling on the 
respondents’ counsel, dismissed the appeal with costs, 
observing that the decision of the Provincial Court was 
not warranted either by the evidence or the law of the 
case, and that they fully concurred in the view taken 
by the Sudder Court. 
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Edul-jee Fram-jee .. Appellant, 

v. 

Abd-Oolla Hajee Cherak .. Respondent.* 


On Appeal from the Sadder Dewanny Court of 

Bombay. 

Acknowledgment of debt—Proof of—Acknowledgment not signed by 
debtor — Admissibility. 

The draft of an acknowledgment of a debt and agreement to pay the 
same, which was sworn to have been drawn up in the presence of the debtor, 
was not signed by him, admitted as evidence of the debt, and a decree 
made ir the Courts below upon such evidence, affirmed with costs. 

The concurrent decisions of the Zillali Court of Surat 
and the Sudder Adawlut of Bombay , which are the subject 
of the present appeal, were made in a suit brought by 
the respondent against Fyz-oolla Khan, since deceased, 
and who is now represented by the appellant, for the 
recovery of a sum of rupees 3,481. 1. 66. principal 
money, together with interest thereon. 


The particulars of the respondent ’s demand, as stated 
in his plaint, were, first, in respect of a sum of rupees 
715, raised and received by the defendant Fyz-oolla 
Khan, as Mokhtarf of the respondent, from Ulla Rakhee 
Khanum, by a mortgage of a house belonging to the 
respondent. Secondly, for the rent of the mortgaged 
house during the period the same was in the possession 
ot the said Ulla Rakhee Khanum as mortgagee, and for 
the amount of the costs of a suit brought by the mort¬ 
gagee against the respondent, in consequence of his 
having denied the authority of Fyz-oolla Khqn to make 
the mortgage, and refusing to pay the principal and 
interest due thereon ; in which suit a decree for pay- 

,, ' Prese "t : Members of the Judicial Committee ,—Lord Brougham 

Mr. Baron Parke, Mr. Justice Bosanquet, and the Ricrht TTnn ’ 
mas Erskine, Chief Judge of the Court of Bankruptcy 
t Agent. 


• I 


5 December 

1837- 
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ment was ultimately obtained against the present 
respondent. Thirdly, for certain sums expended on 
the behalf and for the value of certain goods sold by 
the respondent to the said Fyz-oolla Khan. 


The house which was the subject of the mortgage to 
Ulla Rakliee Khanum was situate in Surat, and was 
the acknowledged property of the respondent, who in 
the year 1223 Hijra (1808 A. D.) mortgaged it to one 
Kulloo Meyan, for rupees 700. In the same year, and 
shortly after this mortgage had been effected, the 
respondent left Surat and Avas for several years absent 
at Delhi; previous to his departure from Surat, lie, by 
poAver of attorney, duly constituted Fyz-oolla Khan his 
vakeel, and in the year 1224 Hijra (1809 A. D.), 
Fyz-oolla Khan, by virtue of the general poAA'ers AAdiich 
his appointment conferred, mortgaged the same house 
to the said Ulla Rakhee Khanum for rupees 715, which 
money he received. In the year 1814 A. D. the 
respondent returned to Surat, and shortly afterwards 
the mortgagee, Ulla Rakhee Khanum, brought her 
action against him in the Zillah of Surat, for the prin¬ 
cipal money due on her mortgage. The respondent, 
by his answer and rejoinder in that suit, denied the 
justice of the claim, and repudiated the act of Fyz-oolla 
Khan. The Zillah Court by its decree dated the 4th 
of March 1814, nonsuited the plaintiff Ulla Rakhee 
Khanum, on the ground, that she Avas unable to pro¬ 
duce any poAA r er of attorney from the present respondent 
to Fyz-oolla Khan, or any instrument constituting him 
mokhtar or vakeel. Upon an appeal from this decree, 
the Provincial Court of Appeal was of opinion, that 
there existed sufficient circumstantial evidence to 
warrant the conclusion, that Fyz-oolla Khan had been 
constituted the respondent’s vakeel ; that Court there- 
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fore reversed the decree of nonsuit pronounced by the 

Zillah Court, and decreed that the present respondent edul-jee 

fram-jee 

should pay to Ulla Ralchee Khanum the principal v. 
sum of rupees 715 and the costs in both Courts, and hajee 

thereupon the respondent was to be put into possession CHERAK- 
of his house. 


In consequence of this decree the respondent, in the 
year 1818, filed his plaint in the Zillah Court of Surat 
against Fyz-oollah Khan, for the sum of S.R. 3,481. 1. 6., 
being the amount of the decree in the last mentioned 
suit with interest, and also the amount of the rent 
of the house which it was alleged had been received 
by Ulla Rakhee Khanum, the mortgagee. 


The defence made by Fyz-oollah Khan was, that he 
had full and specific authority to mortgage the house 
to Ulla Rakhee Khanum, for the purpose of paying off 
the prior existing mortgage to Kulloo Meyan, who, 
previous to the departure of the respondent from 
Surat to Delhi, had pressed for his money ; and that 
700 rupees, part of the 715 rupees received from Ulla 
Rakhee Khanum, were in fact applied by him, Fyz- 
oollah Khan, in redeeming the prior mortgage, and that 
the remaining sum of 15 rupees was the amount of 
certain expenses attending the transaction. 

The liability of Fyz-oollah Khan, and the justice of 
the respondent’s demand against him, was established 
by the depositions of three witnesses examined by him 
in the Zillah Court, namely, Deenshah Edul-jee, Syud 
Umeer-ood-deen, and Moofti Gholam Ali, and by a 
paper containing an express acknowledgment of debt 
made by Fyz-oollah Khan, which was produced by the 
last-mentioned witness. 


His deposition was as follows : “I am acquainted 
with both parties. That about three years and three 
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months ago, the plaintiff (the present respondent) and de¬ 
fendant came to my house, and got me to write a copy of 
a kurar-dad* on Meyan Abd-oolla’s claims, which they 
took away with them, and afterwards defendant gave it 
to me in the Adawlut to writ on stamp paper ; and 
I think that that copy was written over on the stamped 
paper, and Fyz-oollah Khan gave it to defendant. My 
seal is not on it, because Fyz-oollah Khan said, ‘I 
will bring this paper back when I have got witnesses 
for it;’ but he never brought it to me, and the copy of 
that I think is in my possession.” 


At the time of taking the above deposition of the 
Moofti, the vakeel of the respondent presented a peti¬ 
tion to the Zillah Court, praying for the production of 
the foul copy of a note in the possession of the witness. 
The copy was accordingly produced, and was of the 
following tenor. 


“ Confession of Fyz-oollah Khan, Pathan, inhabitant of 
Delhi, but now residing at Surat, attending in the 
presence of Gholam Ali Moofti. 


“I know that there was a house situate in the 
Modug Mehley, belonging to Meyan Abd-oolla, son of 
Uadjee, the premises of which I rented. I was in great 
want of money, and I was pressed to pledge the pro¬ 
perty with one Ulla Rakhee Khanum for 715 rupees, 
and the amount was spent by me ; and I agreed that 
the same should be redeemed after the return of 
Meyan Abd-oolla from Delhi, after which I repaired to 
Poona on private urgent affairs. However, shortly 
after the return of Meyan Abd-oolla, Ulla Rakhee Kha¬ 
num preferred a complaint, and obtained a decree 

* Deed of agreement or compromise. 
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against him for rupees 976. 3., including costs, which 
Meyan Abd-oolla accordingly paid, and soon after my 
return from Poona I was informed of the particulars. 
7 acknowledge that I am indebted to Abd-oolla the sum of 
rupees 2,207. 3. 52., and the same I now promise to pay 
on demand, with due interest, at the rate of one per 
cent, per month, and for the whole amount 1 have passed 
a writ which is true and fair.” 

This document did not bear the signature of Fyz- 
oollah Khan. 

On the 12th day of June 1820, the Zillah Court of 
Surat made its decree, and thereby declared its opi¬ 
nion upon the case in the following terms :—“It ap¬ 
pears on investigation, that plaintiff and defendant were 
friends, and that the defendant mortgaged the plaintiff’s 
house to IJlIa Rakhee Klianum, on which case a decree 
was passed in the Adawlut and Court of Appeal, and 
the money paid by Ulla Rakhee Khanum to the defen¬ 
dant was repaid her by the plaintiff, and the present 
action is to recover that money, together with other 
items. The plaintiff denies having constituted the de¬ 
fendant his attorney, or having empowered him to 
mortgage the house. It appears to the Court that the 
decree of the Appeal Court does not interfere with the 
present action, as this is to recover ready-money which 
the defendant received on the plaintiff’s account, and 
appropriated to his own use. The Court does not 
consider any of the numerous letters filed to be 
proved in any way. The Court, however, conceives 
the paper, the rough draft of the agreement or ac¬ 
knowledgment of the debt due by the defendant to the 
plaintiff, produced by Moofti Gholam Ali, to be fully 
proved. The Moofti declares on oath, that it was 
drawn out by him at the instance of the defendant, the 

2 H 2 
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4 837 ^ plaintiff being present at the time ; that a fair copy was 
edut.-jee taken by him on stamp paper and given to the defen- 

FRAM-JEE . 

v. dant, the rough draft was left with him. The Court 
Hajee thinks this paper explains the whole business, and that 
cherak. T j ie has acted as asserted by the plaintiff ; 

that he mortgaged the house without authority to do 
so, and appropriated the money to his own use. The 
Court therefore determines to decide the suit on this 
document, holding the paper in the light of an ad¬ 
justment between the parties.” The order of the 
Court therefore was, that the defendant Fyz-oollah 
Khan should pay to the plaintiff (the present respon¬ 
dent) the sums mentioned as due, amounting to 
rupees 2,177. 3. 36., with interest. And to the ex¬ 
tent recovered the defendant was also to pay the costs 
of suit. 


The defendant Fyz-oollah Khan appealed fro: 
decree to the Sudder Adawlut. 


this 


The sitting judge 
(Thomas Barnard, Esq., Fourth Judge)before whom the 
appeal came in the first instance, differed in opinion 
from the Judge of the Zillah Court, and considered 
the decree'appealed from to be erroneous. The case 
was therefore referred to the full Court which met 
on the 8th of August 1822, John Bonier, Esq., Chief 
Judge, and Edward Ironside, Esq., Third Judge, being 
the judges present on that occasion. When the Court 
was of opinion (the Fourth Judge being dissentient,) 
that there was not the smallest reason to doubt the 
truth and impartiality of the evidence of Moofti Gho- 
lam Ali, corroborated as it was by other witnesses, 
and that there was clear and circumstantial proof 
that the parties had adjusted their dispute, and had 
reduced the entire terms of this adjustment to writing, 
although a formal document was not subsequently exe- 
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cuted. The decree of the Zillah Court was therefore 
affirmed with subsequent interest and costs. 

From the foregoing decree of the Zillah Court of 
Surat, and the decree of the Sudder Adawlut affirming 
it, the original defendant, Fyz-oollah Khan appealed to 
His Majesty in Council ; but on the 8th of December 
1822, he departed this life, and upon the report of his 
death to the Sudder Adawlut, that Court admitted the 
present appellant as his representative to prosecute 
the appeal, who submitted that the decree of the 
Sudder Court ought to be reversed, for the following 
reasons :— 

I. Because Fyz-oollah Khan Azum Khan was duly 
empowered by the respondent to effect the mortgage 
to Ulla Rakhee Khanum. 


II. Because the principal sum secured by the mort¬ 
gage of the premises to Kulloo Meyan was paid to the 
mortgagee by Fyz-oollah Khan Azum Khan, and he 
received no funds from the respondent for that pur¬ 
pose. 

III. Because the pretended draft of acknowledgment 
was not proved ; and even if it had been made in the 
manner represented, Fyz-oollah Khan Azum Khan could 
not, under the circumstances, be bound by it. 

The respondent, on the other hand, submitted, that 
the decree of the Sudder Adawlut should be affirmed 
for the following reason :— 


Because, to the extent to which, by the decrees ap¬ 
pealed from, the respondent’s demand had been esta¬ 
blished, there was sufficient evidence and proof of a debt 
due to him from the original defendants. 


1837- 

1 > 
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Mr. Miller, K. C., Mr. Wigram, K. C., and Mr. 
Jackson, for the Appellants. 
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fram-jee 

V 

abd-oolla Mr. Justice Bosanquet : 

HaJEE 

chekak. This suit was commenced for the purpose of recover¬ 
ing 3,481 rupees. A judgment has been given for a 
smaller sum. The judgment given by the Zillah Court, 
which has been subsequently confirmed, was for 2,207 
rupees, with interest upon it. The plaint begins by 
saying, “I have claim against Fyz-oollah Khan, 
amounting to 3,481 rupees, principal and interest, on 
an account, the particulars of which are written below;” 
and after stating several circumstances, the parti¬ 
culars are stated in several items, amounting to the 
sum claimed, to 3,481 rupees. The whole of that was 
not proved, and there was a defect of proof of the cir¬ 
cumstances that are mentioned in the plaint ; but there 
was proof of the acknowledgment on the part of the 
defendant, to the plaintiff, provided the evidence that 
was given of a paper that was brought to the Moofti, 
and on which he gave evidence, and of which he said 
lie made a copy, and of which he professed afterwards 
to produce a copy, was evidence in the case. 

Now, with respect to the testimony of the Moofti, 
itself, there does not appear to be any ground for im¬ 
puting any discredit to it. 

The only real objection which is now made in this 
case, is an objection that was not taken at all in any of 
the Courts below. It was assumed apparently upon 
those proceedings, from the beginning to the end, by 
the parties, and by all the Courts through which this 
cause has passed, that the paper which is set out in the 
appendix is the paper that was spoken of in the evi¬ 
dence of the Moofti, when he stated, that the parties 
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came before him, and agreed that a paper should be l8 37-_ 
drawn up and acknowledged that he was entitled to the edul-jee 
amount in question. There is not one word in any of v. 
those petitions of appeal, or any observations of any AB hajee A 
one of the Judges, that throws any doubt upon the iden- CHERAK - 
tity of that paper. 


It appears to their Lordships, that under these 
circumstances it is quite clear, that the parties have 
taken this paper to be the paper spoken to ; and that 
therefore we must consider that, as the paper spoken 
to by the Moofti in his evidence. Then if so, that is 
an acknowledgment that the amount of 2,701 rupees 
was due by the present appellant, upon which, of course, 
interest follows ; one Judge thought it necessary that 
there should be a deed, amounting to a compromise, 
for the sum in question, and that the paper in question 
being incomplete, it was not able to be supported as 
such ; but the other Judges of the Sudder Court, 
which was the superior Court, appear to have treated 
it as I think they were bound to treat it, namely, as an 
acknowledgment by the party who agreed to the con¬ 
tents of that paper, that he did owe the present 
respondent that amount ; and it is a common and ordi¬ 
nary course, that an action is brought for a certain 
sum, and judgment is given for a smaller amount. As 
this is a case, in which the judgment of the Sudder 
Adawlut must be affirmed, and as this judgment has 
already been affirmed by two Courts, their Lordships 
are of opinion, that it must be affirmed with costs. 
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Mtjssumat Keemee Baee .. Appellant, 

v. 

Latchman-das Narraist-das .. Respondent. 

On Appeal from the Rudder Dewanny Adawlut of 

Bombay. 

Regulation II of 1800, S. 7— Costs—Discretion of Court—Suit by ser¬ 
vants in respect of injury caused by the reputation of deceased mas¬ 
ter—Dismissal of — Costs, award of. 

In a suit brought on behalf of a mercantile firm, for an alleged injury 
supposed to have been sustained to the reputation and trade of the firm ; 
it appearing in the course of the proceedings in the Zillali Court that the 
principal had died pending the suit, the Zillali Court dismissed the suit, 
and decreed each of the defendants to pay his own costs. On an appeal by 
one only of the defendants in the original suit, it was held by the Judicial 
Committee, affirming the judgments of the Provincial and Sudder Dewanny 
Courts, that in accordance with Reg. II of 1800, sec. 7, the costs of the 
suit in the Zillali Court ought to have followed the decree, and that the 
judgment to that extent must be reversed. 

Semble. —The Judicial Committee will not entertain an appeal merely 
for costs. 


5 December 

1837. 


On the 1st of December 1825, Vittul-das and Jadoo 
Ram (the original plaintiffs), acting on the behalf, and 
as the representatives of the firm of Bucktoo Mull Mool 
Chund, filed their plaint in the Zillah Court of Surat 
against the respondent and his brother, Bheem Sain ; 
the matter of their complaint was, that in the af¬ 
ternoon of the 30th of November 1825, the two defend¬ 
ants had caused a clerk of the Nazir * to enter the shop 
of the firm without any warrant for that purpose, to 
search for, and to attach certain goods which the de¬ 
fendants alleged were there concealed, and to be the 
property of the firm of Doola Chund, in which they 
(the defendants) were interested ; that the defendants 
stood in front of the door, and having collected a crowd, 
used abusive language to the plaintiffs, and impeached, 
without cause, the credit and character of the shop, 
and of the plaintiff’s master. The plaintiffs therefore 

* A supervisor or inspector. The officer of the Courts who is 
charged with the service of its process. 
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claimed to recover of the defendants the sum of 100,000 
rupees for damages. 


1837. 

Mussumat 

Keemee 


The present respondent, by his answer to the plaint, 
stated, that he was no party to the acts and proceed¬ 
ings mentioned in the plaint, and that with respect to 


Baee 

V . 

Latchman- 

das 

Narrain- 

das. 


him, the charge was groundless. 


From the answer of the other defendant, Blieern Sain, 
(who was not a party to the appeal), and from the do¬ 
cuments filed in the Zillah Court, it appeared that the 
defendants had, shortly before the filing of the plaint, 
obtained a decree in the Zillah Court of Surat in another 
suit, whereby their right to a share or shares in the 
shop and property of the late Doola Chund was esta¬ 
blished, and for the purpose of carrying this decree into 
execution, the present respondent and his brother, 
Bheem Sain, had, on or about the 18th of November 
1825, obtained an order of the Zillah Court, directing 
the Nazir to take an inventory of the shop and pro¬ 
perty of Doola Chund ; but the parties in that suit hav¬ 
ing come to an agreement between themselves, the 
order was by arrangement not executed, and the keys 
of the shop of Doola Chund were delivered into the cus¬ 
tody of the Court. In this state of things, Bheem Sain, 
one of the defendants in the present suit, obtained in¬ 
telligence (as he by his answer alleged) of the arrival 
at Surat of certain goods belonging to Doola Chund’s 
firm, and that with a view to evade the aforesaid 
decree, they had been carried to, and were concealed 
in the shop of Permanund-das, who was the owner 
of Bucktoo Mull Mool Chund’s shop, and master 
of the original plaintiffs in the present suit. The 
defendant, Bheem Sain, gave information of this fact 
to the Nazir, who thereupon sent for the plaintiff, 
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l837 ’ Jadoo Rani, the mokhtar of Bncktoo Mull’s shop ; and 
mussumat flic Nazir was induced, from the statements, and with 

KEEMEE 7 

baee the consent of each party, to send one of his clerks to 

V. 

latchman- the shop, in order to examine the marks upon the 

D \ S 

narrain- g°°ds in question, and to ascertain whether they be- 
l,AS ' longed to Doola Chund’s shop or not ; but upon the 
Nazir’s clerk going for this purpose, the people at the 
shop opposed him, and would not let the marks be ex¬ 
amined. 


The plaintiffs, in their reply to the answers of the 
defendants, attempted to make out a case of special 
damage, occasioned by the alleged acts and proceedings 
of the respondent and the co-defendant his brother ; 
they stated that the mob which the defendants had col- 
lected about the shop having been seen, it caused a run 
upon the shop, to meet which the plaintiffs were 
obliged to part with the goods of the firm at a reduced 
price. 

The only evidence taken by the Zillah Court rela¬ 
tive to the matters of complaint urged by the original 
plaintiffs, was the report of the Nazir upon an order 
of reference made to him by the Zillah Court. The 
Nazir by his report stated, that on the 30th of No¬ 
vember 1825, Peston-jee (who was the vakeel of the 
defendants in their suit, instituted to recover a share 
of Doola Chund’s shop) informed him (the Nazir), that 
certain goods belonged to the firm of Doola Chund, 
which had just arrived at the Custom House from 
Bengal, had been taken from thence and concealed in 
Ihe shop of Bncktoo Midi Mool Chund. That the Nazir 
informed both Peston-jee and Bheern Sain that without 
an order of Court for the purpose, he could not send a 
clerk to the shop of Bncktoo Mull Mool Chund to exa- 
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mine and make an inventory of the goods in question ; 1&37 \ 

but after much altercation, Jadoo Ram Mokhtar (who mussumat 

’ ' Keemee 

was one of the original plaintiffs), and the defendant, baee 

V, 

Bheem Sain, and the present respondent, having con- latchman- 

das 

suited and agreed, told the Nazir they both consented n A rrain- 
he should send a clerk to take down the marks and 


letters on the bales ; that in the evening the clerk came 
and told the Nazir that he went to the shop of Bucktoo 
Mull, but the plaintiff, Vittul-das, the Monim or cashier 
of the shop, was absent ; and the other clerks, not 
understanding the matter, began disputing, from which 
a great disturbance took place, almost amounting to a 
riot. After that, a mob that had collected came, and 
Bheem Sain with them, when Vittul-das, the Monim, 
having come with the keys, offered them to the Nazir, 
and was willing that a clerk should go to the shop to 
write down the marks and numbers of the goods in 
question ; but this was declined by Bheem Sain, who 
wished to defer the taking of this step till he had * 
obtained another order. 


This report of the Nazir was the whole of the evi¬ 
dence relative to the subject of complaint. There was , 
no evidence of any special damage sustained by the 
plaintiffs or by their master Permanund-das, either in 
property or character, from the acts or proceedings 
imputed to the defendants in the suit ; and it appeared 
from the Nazir’s report, that the sending of a clerk to 
the shop of Bucktoo Midi, which was the cause of 
whatever disturbance took place, was done by the con¬ 
sent of the plaintiff, Jadoo Ram, (he Mokhtar of Buck¬ 
too Mull’s firm ; and the present respondent was not 
implicated in any of the proceedings further or other¬ 
wise than by consenting to that measure. Shortly after 
the plaint was filed, and pending the suit, Permanund- 
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l8 37- das died, but no notice was taken of the event in the 
mussumat proceedings in the cause. 

Keemee 

b aee On the 11th dav of November 1826, the Zillah Court 

V. * ’ 

latchman- of Surat made its decree, the material part of which 
Narraiv- was as follows : 

DAS. 

“On reading all the papers in this case, it appeared 
that the plaintiffs brought an action, stating that they 
were respectively the Monim and Mokhtar of Perma- 
nund-das Bothoo Bam, trading in the name and firm of 
Bucktoo Mull Mool Chund ; and they further repre¬ 
sent, that in consequence of the acts of the defendants, 
the reputation of their own master, Permanund-das, 
and the credit of the shop, have been endamaged. From 
the allegations in this petition it appears, that the plain¬ 
tiffs have personally suffered in character, as well as 
Permanund-das ; but when these people were questioned 
on this point, they denied these circumstances, and 
stated that only Permanund-das and the shop had suf¬ 
fered loss of reputation, and that the action was not 
brought for their personal characters. Regarding the 
damage sustained by Permanund-das, in his reputation, 
it appears in the judgment of the Court, that the 
plaintiffs have already admitted in Court that Perma¬ 
nund-das, while returning from Benares to Surat, be¬ 
fore the petition in this case was filed, died on the 
road, and eight days after this petition was filed, intel¬ 
ligence of his death reached Surat; therefore it does 
not appear necessary to enter into any discussion re¬ 
garding this Permanund-das, because, with reference 
to what affected Permanund-das, in this matter, such 
became nullified by his death. With respect to the 
loss of reputation of the firm, it appears to the Court 
that Permanund-das was sole proprietor of the shop, 
neither were there any partners in this shop ; but when 
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the allegations set forth in this petition occurred, and 

this petition was filed, it was at the time understood mussumat 

. . keemek 

that Permanund-das was living. When he died, how- baee 
ever, the claim for injury to this shop no longer ex- latch'man- 
isted ; not unlike the case of a person who brings an Na £r aIN . 
action for injury done to his personal character, and DAS - 
who dies before it is decided. The Nazir made a re¬ 
port by an order of Court on the 1st of November 1826, 
from which it appeared that, after much disputing, the 
plaintiff, Jadoo Ram Raja Ram, and the keeper of the 
keys of this shop (cashier), agreed and resolved to per¬ 
mit Bheem Sain to come to their warehouse to examine 
the marks on the bales of goods ; therefore the Nazir 
sent the Mehta along with them. The accusation 
arising out of the acts of the defendants in consequence, 
whereby the reputation of the shop was endamaged, 
has therefore become of no effect. That many people 
collected about the shop is true, but for that circum¬ 
stance no responsibility rests with the defendants. In 
this matter the petition which the plaintiffs have filed 
cannot be allowed to proceed further, nor can any fur¬ 
ther proceedings be permitted with regard to either 
Permanund-das’s personal character, or that of the 
shop. It appears, however, to the Court, that the 
Nazir has acted rather imprudently in this business, in¬ 
asmuch as at that time he possessed no order in his 
hands to make inquiry about, or to take any memo¬ 
randum of the goods of the shop of Doola Chund Can- 
daharee Midi, nor had he ever received any instruc¬ 
tions whatever to inquire after any goods at the plain¬ 
tiff’s warehouse. The Nazir’s duty respecting the 
execution of the order was clear, and he must have 
known it was necessary to wait for another order before 
proceeding to the lengths he did. But as the Nazir’s 
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l8 - 37 ' J conduct was not included in the allegations of this pe- 

tition, it does not seem necessary to state any thing 
baee more with reference to him. It appears to the Court, 
latchman- hi regard to costs, that as the defendants’ proceedings 
nakrain- hi this case justly merit reprehension, they should be 
das. ordered to pay their own costs, because it is evident 

from the Nazir’s report, that both defendants were 
present at the disturbance.” 


The present respondent, considering that he was ag¬ 
grieved by this decree, inasmuch as he was made to 
bear his own costs of defending himself against a 
claim which the Court ultimately dismissed, appealed 
to the Sudder Adawlut at Surat. Upon the re¬ 
moval of that Court to Bombay, the appeal was trans¬ 
ferred, and prosecuted in, the Provincial Court of 
Guzerat. 


In the prosecution of the appeal before the Provin¬ 
cial Court, the present appellant was introduced as a 
respondent, upon a petition made by her, alleging that 
she was the widow of Bucktoo Mull, and that the de¬ 
ceased Permamml-das was in his life merely the head 
manager of the shop by virtue of her appointment. 
She therefore claimed, as owner of the shop, the repu¬ 
tation of which had been injured by the proceedings of 
the original defendants, to be entitled to defend the 
appeal in the Provincial Court. 

On the 19th day of February 1829, the Provincial 
Court, on the authority of Regulation II. of 1800, sect. 7, 
which directs that, after the parties in a suit have been 
heard and witnesses and exhibits examined and consi¬ 
dered, the Judge is to give judgment according to 
justice and right, and is to order costs to be paid to 
the party in whose favour the decree should be made, 
reversed so much of the decree of the Zillah Court as 
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adjudged the present respondent (the appellant in the 
Provincial Court) to bear his own costs ; which costs, 
together with the costs of the appeal, were ordered to 
be paid by the present appellant. 

From the decree of the Provincial Court the pre¬ 
sent appellant appealed to the Sudder Adawlut of 
Bombay, and, on the 15th day of January 1830, that 
Court affirmed the decree of the Provincial Court, and 
further decreed, that all the costs incurred in the Sud¬ 
der Adawlut should be borne by the appellant. From 
this decree the appellant appealed to His Majesty in 
Council ; praying that the said decision might be' re¬ 
versed for the following reasons :— 


■837- 

Mussumat 

keemee- 

baee 

V. 

Latchman- 

DAS 

Narrain- 

DAS. 


I. Because section 7, Regulation II, A. D. 1800, was 
not applicable to suits instituted for damages arising 

from injury to character, and had not hitherto in prac¬ 
tice been so applied. 

II. Because the conduct of the respondents was ob¬ 
viously irregular and malicious, and the original plain¬ 
tiffs’ suit having only failed by the death of their 
principal, the Zillah Court was called upon, in justice 

and equity, to direct each party to pay their own 
costs. 

III. Because it was satisfactorily established, that in 
such cases as the present, the Zillah Court of Surat 
claims, and has exercised, the power of apportioning 
the costs according to its view of the conduct of the 
parties, although the plaintiff may be said, in strict 
technical language, to have failed in this action. 

The respondent, on the other hand, contended, 

that the decree ought to be affirmed, for the following 
reasons :— 

I. Because the original suit in the Zillah Court of 
Surat having been dismissed, that Court was not com- 
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l8 ^- petent to exercise any discretion on the subject of 
mussumat costs, but ought to have given the respondent, as one 

Keemee- 

baee of the defendants in the suit, his costs as of course. 


V. 

Latchman- 

DAS 

Narrain- 

DAS. 


II. Because, if it had been within the competence 

of the Zillah Court to exercise anv discretion with 

•/ 

respect to the costs of the defendants, the respondent 
ought to have had his costs, inasmuch as not only the 
original plaintiffs failed to make out any case for a 
decree in their favour, and upon their own showing, 
they were not entitled to maintain any action for the 
causes of complaint stated : but there was also no evi¬ 
dence of the respondent having committed, or having 
been implicated in, any act or proceeding of an illegal 
or reprehensible character. 


Mr. Miller, K. 0., Mr. Wifjram, K. C., and Mr. 
Jackson, for the, Appellant, cited Daee v. Motee 
Methoo,* and Reg. IV. of 1827, sect. 58, cl. 1. 

Mr. Serjeant SpanMe, and Mr. E. J. Lloyd, for 
the Respondent. 


The Chief Judge of the Court of Bankruptcy : 

It will not be necessary to hear the counsel on 
the part of the respondents in this case. The 
question arises upon Regulation II, of 1800, sect. 
7, which enacts, “ that after the parties ir. a suit 
have been heard, and witnesses and exhibits ex¬ 
amined and considered, the Judge is to give judg¬ 
ment according to justice and right, and is to order 
costs to be paid to the party in whose favour the de¬ 
cree should be made. There are subsequent Regula- 


* 1 Borradaile, Bombay Reps. 75 . 
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tions which are applicable to cases, where the parties 
may elect to proceed in their cause, or where the de¬ 
fendant absconds and does not appear. 

In this case the action was brought by two of the 
clerks of a person of the name of Permanund-das, for 
injury supposed to have been sustained to the reputa¬ 
tion and the trade of their master, by the conduct of 
the defendant. It appeared in the course of the cause, 
that the master died before this action had been com¬ 
menced, and therefore, although some injury had been 
sustained by the plaintiffs themselves, they rejected 
that as the ground of their suit, and rested their case 
entirely upon the right that their master had to re¬ 
cover damages for injury sustained by him: the Court 
thought that the suit could not be further proceeded 
in, and non-suited the plaintiff:', but directed that each 
party should pay their own costs. 

Now if there had been a discretion with respect to 
the costs, vested in the Zillah Court, their Lordships 
would not, I think, have allowed an appeal against 
the exercise of that discretion, because no appeal 
against a decree merely as to costs would be allowed ; 
but the question here is, whether the Zillah Court 
had any discretion to exercise, and whether they were 
not bound by the terms of Regulation II, sect. 7, 
1800. 

Upon the appeal by one of the defendants against 
this decision, the Provincial Court and the Sudder 
Dewanny were both of opinion, that the Zillah Court 
had no discretion, and ought to have decreed both the 
defendants their costs ; but inasmuch as the appeal 
there was only by one of the defendants, they would 
not reverse the sentence against the other defendant, 

2 i 


1 8.17 • 


Mussumat 

Keemee 

Baee 

V 

Latchman- 

DAS 

Narra in- 
das. 
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. 37 \ who had not appealed, but did so in favour of the de- 
mussumat fendant appealing, and gave him the costs also of the 

KEEMEE- 

baee appeal. 

V. 

LA ™ N - Their Lordships are of opinion that the judgment of 
Na ^ 5 IN ^ ie Provincial Court and Sudder Dewanny is correct ; 

that the Zillah Court had no discretion to exercise 


upon the subject, because the ground of the decision 
of the Zillah Court appears to have been, that this was 
a suit instituted by parties who had no right to insti¬ 
tute it, the person in whose name and on whose behalf 
it was instituted being at the time dead, and therefore 
having no right to institute the suit the judgment was 
upon the merits, that the whole case being before the 
Court, according to the provision in the Regulation they 
must give the costs according to the result of the 
suit. 


A case has been cited from Borradale’s Reports, in 
which the Court appears, in an action under very 
peculiar circumstances, to have given a most extraor¬ 
dinary decision. First of all, in deciding that the 
defendants should pay the costs to a plaintiff who did 
not succeed, and then, when that plaintiff appealed in 
two stages to other Courts and failed also there, giving 
the costs in like manner against the respondents, who 
in all three of the proceedings had succeeded. This is 
rather too strong a case their Lordships think to be 
cited as an authority; and, besides, there appears to have 
been no objection made by the parties, and no appeal 
from the decision of the Court below as to costs : the 
point therefore was never raised, and that decision 
cannot be cited as an authority for it. 

Again, it has been said, that there has been a Regu¬ 
lation passed in the year 1827, (after the decree in 



ON APPEALS FROM THE EAST INDIES. 


481 


question was made,) and that we must look at that Re- l8 ^ 
gulation, not merely as declaring what should take place mussumat 

KEEMEE 

from the year 1827, but jis recognizing the practice of baee 
the Courts, which is supposed to have prevailed from latchman- 
the time of the passing of the Regulation of 1800 down NA rr AIN . 
to that day ; but there is nothing in the Regulation DAS - 
of 1827 which is declaratory, or which shows any 
recognition of any such practice. The provisions there 
enacted are evidently prospective only—and inasmuch 
as this decree w r as pronounced before that Regulation 
was made, we must decide this case without any refer¬ 
ence to those provisions. Their Lordships are, there¬ 
fore, of opinion, that the judgment of the Court of 
Sudder Dewanny must be affirmed, as far as the same 


applies to the appellant’s own proportion of the costs, 
which amount to 1,298 rupees, in the Zillali Court, 
and the whole of the costs in the Courts of Appeal 
from the Zillah Court. 


2 I 2 
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Rajah Dundial Sing, and others .. Appellants, 

v. 

Rajah Anund Kishwur Sing* .. Respondent. 

On Appeal from the Sudder Dewanny Court of 

Bengal. 

Bengal Limitation Regulation III of 1793 and II of 1805— Conclusive 
nature of in questions of title—Adverse possession of defendant for 
more than the. statutory period—Plaintiff alleging fraud — Fraud not 
proved — Effect. 

The Bengal Regulations of Limitation (Reg. III. 1793, s. 15, & Reg. II. 
1805) held conclusive in a question of title, where adverse possession had 
been held for more than twelve years, and the fraud alleged as taking the 
case out of the Regulations was not proved. 

On the 6th day of May 1808, Rajah Gunga Persad 
Sing (the original plaintiff,) filed his plaint in the Zil- 
lah Court of Sarun, claiming, upon a plea of title by 
inheritance, to recover from Rajah Beer Kishwur Sing 
(the original defendant,) possession of pergunnas Munj- 
hoivah and Sumrown, in the talook of Sungrampoor, 
and certain salt-mahals, all which were formerly part 
of the sirkar* of Chumparun, in soobah Bahar. The 
remaining part of Chumparun sirkar, consisting of 
pergunnas Maihsee and Bubrah, were in the possession 

of the plaintiff. 

The plaintiff’s father’s first cousin was Rajah Dhoo- 
roop Sing, the last undisputed owner and possessor 
of the whole of the Chumparun sirkar : he died in 
the year 1169 Fusly (A. D. 1762) without issue 
male of his body. Upon his death Rajah Joogul 
Kishwur Sing, (who was the only or eldest son of 
a daughter of Dhooroop Sing,) succeeded to the rajgy t, 
and to the possession of the sirkar, as the adopted 
son and heir of the deceased Rajah. In the year 
1173 Fusly (A. D. 1766,) one year after the acqui- 

* Division of a province, 
t Royalty, dignity or quality of a Rajah. 
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sition of the Dewanny by the Government, Rajah 
Joogul Kishwur Sing having joined in opposition to 
the British Government, and having been defeated 
by the forces of the East India Company, fled to 
Bundlecund, whereupon the British Government took 
possession of his estate, and placed the zemindary 
under the management of their revenue officers. In 
the year 1771 A. D. he returned upon the invita¬ 
tion of the members of the Patna Council, and upon 
that occasion a portion of his estates, consisting 
of the pergunnas and other particulars, which were 
the subject of the suit, was restored to him ; but in 
consequence of his failing to discharge the revenue 
assessed upon them, he was, in the following year, 
again deprived of the management and possession of 

these pergunnas, and ordered thenceforth to reside 
at Patna. 


1837- 

Rajah 

dundial 

Sing 

and others 
v . 

RaJah 

ANUND 

Kishwur 

Sing. 


The Patna Council fixed the sum of 12,000 rupees 
per annum for his tnalikana ,* of which he was allowed 
to receive 5,000 rupees for his subsistence ; the resi¬ 
due of the 12,000 rupees was directed to be brought 
to the Company’s account, in discharge of the balance 
due from him for arrears of revenue. The Council 
also directed, that the Rajah’s subsistence money 
should be paid to him monthly from the collections of 
sirkar Chumparun. 

At the time ot Rajah Joogul Kishwur’s restoration 
to a portion of his zemindary, the residue thereof 
(namely, the pergunnas Maihsee and Bub rah) were 
bestowed by the Government upon Rajah Sri Kishen 
Sing and Baboo Abd-ool Sing, who were first cousins 


* An allowance granted to a zemindar for his support, when he is 
suspended from possession of his zemindary. 

T_ c* 
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1837- 

v _ — 

RaJah 

Dundial 

Sing 


and others 


v. 

Rajah 

angnd 

KlSHWUR 

' Sing. 


on the paternal side of the deceased Rajah Dhooroop 
Sing. 

The allowance of rupees 5,000 per annum was paid to 
Rajah Joogul Kishivur until his death, which happened 
in the year 1191 Fusly (A. D. 1784.). Rajah Beer 
Kisliwur Sing, the original defendant, was his son and 


heir, and the same allowance was continued to him by 


the British Government until the year 1197 Fusly, 


(A. D. 1790,) when the decennial settlement was esta¬ 


blished. Upon the formation of that settlement, 
Rajah Beer Kisliwur Sing and Rajah Sri Kishen Sing 
presented to Mr. Montgomery, the Collector, separate 
durkhasts,* praying that the settlement of the whole 
sirkar might be made with them respectively ; and each 
of them on that occasion advanced adverse claims to 


the sirkar in question, as heir to the deceased Rajah 
Dhooroop Sing. Upon a reference made by Mr. Mont¬ 
gomery to the Government for instructions in this 
matter, the Governor-General in Council confirmed 
the former division of sirkar Chumparun, and directed 
that, in accordance therewith, the decennial settle¬ 
ment of pergunnas Munjhowali and Sumrown should 
be formed with Beer Kishivur Sing. The decennial 
settlement of that portion of sirkar Chumparun was in 
the year 1791 A. D., made with him accordingly, and 
that of the remainder of the sirkar (namely, pergunnas 
Maihsee and Bubrah,) was formed with Rajah Sri 


Kishen Sing. 

Sri Kishen Sing died in the year 1205 Fusly, (A. D. 
1798,) and was succeeded by Gunga Per sad, the 
original plaintiff, his son and heir. The plaint was 
filed on the 6th of May 1808, after a lapse of seven- 


* Petitions. 
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teen years from the time at which the decennial 
settlement was formed, and throughout the whole 
of which period Rajah Beer Kishwur Sing, the 
original defendant, had been in undisputed posses¬ 
sion of the pergunnas, &c. forming the subject of the 
claim. 


1837. 

* 1 — 

RaJah 

Dundial 

Sing 

and others 
v. 

Rajah 

anund 


Kishwur 


Sing. 


The plaintiff deduced his title from Rajah Oogur 
Sane, who, he alleged, possessed the whole of the 
sirkar of Chumparun ; that upon his death his son, 
Rajah Guj Sing, became vested in the possession, 
which from him devolved upon his son, Dulleep Sing ; 
that Dulleep Sing in his lifetime, in conformity with 
the usual practice, established Rajah Dhooroop Sing, 
his son, in the succession, and died ; that Rajah 
Dhooroop Sing continued in possession of the rajgy up 
to the year 1168 Fusly (A. D. 1761) ; but in the year 
1169 Fusly, (A. D. 1762,) upon due consideration of 
right to succession as established in the family, he 
made over, while he was still alive, the rajgy of the 
said sirkar to Rajah Sri Kishen (the father of the 
plaintiff,) son to Pirtliee Sing, grandson to Rajah Guj 
Sing, and nephew to Dulleep Sing, and at the same 
time executed in his favour a deed of conveyance of the 

rajgy and the milkeut of the estate comprising the 
whole of the sirkar aforesaid, and gave him entry into 
the zemindary. The plaintiff represented, then when, 
in the year 1170 Fusly, (A. D. 1763,) the British Go¬ 
vernment was established, the lands comprized in the 
said sirkar were attached, but that Sri Kishen conti¬ 
nued to receive the malikana, and other rights an¬ 
nexed to the zemindary up to 1177 Fusly (A. D. 
1770 ); that in the following year the settlement of 
the whole sirkar was made with him, and from the 
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Dun dial 
Sing 
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V. 
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Anund 
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Sing. 


year 1772 A. D. to 1790 A. D., although the business 
of the sirkar was conducted by the Amins* and at 
other times entrusted to the Mootahdars, f the plain¬ 
tiff’s father, Sri Kishen, received the malihana. 


The plaint then proceeded to state the manner in 
which, upon the formation of the decennial settlement 
in 1790 A. D., Sri Kishen had been deprived of the 
possession of the pergunnas, &c. which the plaintiff 
claimed to recover, and alleged certain fraudulent 
practices, whereby possession had been obtained by the 
defendant, Beer Kishwur, and by which it was attempt¬ 
ed to relieve the plaintiff’s case from the bar created 
by lapse of time. 


In conformity with the provisions of Reg. XIII. of 
1808, the case was transferred from the Zillah Court 
of Sarun to the Provincial Court of Patna ; and the suit 
having afterwards abated, by the death of the plaintiff, 
Gunga Persad Sing, was in the year 1810 revived, and 
prosecuted in the Provincial Court by his son and heir, 
the present appellant, Dundial Sing. 


On the 21st of July 1810 the defendant, Beer Kish¬ 
wur, filed his answer to the plaint, insisting upon his 
title as son and heir of Joogul Kishwur, the adopted 
son of Dhooroop Sing, and denying the several allega¬ 
tions contained in the plaint ; he relied also upon 
the bar to the plaintiff’s claim arising from lapse 

of time. 


The plaintiff’s replication and the defendant’s re- 


* A commissioner, a provincial native officer, appointed to the 

temporary collection of the revenue. 

t A person who engages for the payment of the Government reve¬ 
nue ; a revenue fanner. 
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joinder were afterwards filed, and the parties then 
produced their evidence, which was wholly documen¬ 
tary. 

The first piece of documentary evidence produced 
by the plaintiff was a copy of a deed of convey¬ 
ance of the rajgy and sirkar of Chumparaun, dated 
1169 Fusly, (A. D. 1762,) alleged to have been 
executed by Rajah Dhooroop Sing in favour of Sri 
Kishen, and whereby lie was constituted heir and 
successor to the said Rajah. The original deed 
was not produced, or its due execution proved, 
nor was any evidence given to show that such a deed 
had been executed, or had been produced at any 
former period. 


i8J7- 

v_ _ --V 
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dundial 
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The next document was a copy of a lease granted 
by the Government, of the whole sirkar for the year 
1178 Fusly (A. D. 1771,) in favour of Sri Kishen and 
Abd-ool Sing, in which they are termed Maliks and 
Zemindars of the Chumparun sirkar. This lease was 
granted previously to the return of Rajah Joogul Kish¬ 
wur from Bundlecund, upon the invitation of the Patna 
Council, and whilst, in consequence of Rajah Joogul 
Kishwur’s defection and flight, the sirkar of Chumparun 
had been assumed by the British authorities. The plain¬ 
tiff also produced two perwannas, addressed by Naivab 
Kassim Khan to Sri Kishen, wherein he is recognized 
as zemindar, and is directed to conduct the business 
of the rajgy, and to discharge the revenues. These 
orders were dated respectively in the years 1762 and 
1764 A. D. ; but were not proved to be genuine. 


The plaintiff produced some other documents, none 
of which had any bearing upon the case. 

No evidence was given in support of the allegations 
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of fraud and collusion, which, by the plaint, were 
charged against the defendant. 

The documentary evidence produced by the defen¬ 
dant consisted, 

First,—Of letters addressed to Rajah Joogul Kish¬ 
wur by the members of the Patna Council and Mr. 
Golding, the Collector, inviting him to return to the 
British territories, and to appear before the Council at 
Patna, with assurances of favour and protection. 


Second,—Two orders or certificates of the collector, 
the first of which appeared to be an order, directing 
the malguzars in pergunnas Munjhowah and Sumrotvn, 
whose revenue payments were in arrear for the year 
1178 Fusly, (A. D. 1771,) to pay their arrears to Joogul 
Kishwur as zemindar of those pergunnas. The other 
was an order or certificate, dated 27th January 1791, 
A. D. notifying to the village officers and ryots, that 
the pergunnas Munjhowah and Sumrown had, in obedi¬ 
ence to the orders of the Governor-General in Council, 
been allotted to the defendant, the son of Joogul Kish¬ 
wur, deceased, as his milkeut and zemindary, and 
directing them to pay to him, as malik and zemindar, 
the revenues of the lands comprised in those per¬ 


gunnas. 

Third,—Certain revenue accounts for the years 

1179, 1180, and 1181 Fusly, (A. D. 1772, 1773, 1774,) 

showing by the two former, that pergunnas Munjhowah 
and Sumrown were the recognized inheritance and mil¬ 
keut of Joogul Kishwur; and the last, relating to 
1774 A. D., that he was entitled to a portion of the 
malikana due in respect of the sirkar of Chimparun, 
and Sri Kishen to other part thereof, which division 
of the malikana for the whole sirkar between these two 
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persons would follow upon the partition made of the 
sirkar in 1771 A. D. 

The defendant also filed a duly authenticated copy of 
the orders of Government, in obedience to which the 
decennial settlement of pergunnas Munjhoivah and 
Sumrown was made -with him in the year 1791 A. D., 
the tenor of which excluded the possibility of that 
settlement having been affected by means of any 
intrigue or collusive dealing between the defendant 
and Jugmohun, as alleged by the plaint. 
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Upon the evidence thus adduced, the Provincial 

Court, on the 29th of October 1812, gave judgment in 

the cause, and dismissed the plaintiff’s suit with costs, 

observing that, “As the plaintiff and his father never 

held possession of the mahals in contention, either by 

regulating their internal management, by making their 

revenue collections, or by receiving their malihana 

during the course of twelve years, indeed for a much 

longer period (that is to say, from the year 1169 to 

1215 Fusty, when the claim was first prosecuted), this 

case does not, agreeably to the Regulations, come 

within the cognizance of the Court ; it is therefore 

ordered and decreed, that the claim of the plaintiff be 

dismissed, and that he be made liable for all the costs 
of suit upon it.” 

From this decree the plaintiff, Dundial Sing, ap¬ 
pealed to the Sudder Dewanny Adawlut. The other 
two appellants, Doosht Doowun Sing and Radha Mohun 
Sing, who were brothers of the original plaintiff, 
Gunga Persad Sing, and interested in the suit, were 
admitted by the Sudder Dewanny Adawlut to join 
with their nephew, the appellant, Dundial Sing, in "the 
prosecution of the appeal ; and they and their co-ap- 
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pellant, Dundial Sing, subsequently filed a great 
number of additional documents. 

On the 9th of May 1816, the Sudder Dewanny 
Adawlut considered it requisite to ascertain who was 
the incumbent of the Chumparun sirkar from 1170 
to 1172 Fusly (A. D. 1763 to 1765), and ordered 
that the register of the Court should address a letter 
to Government and the Board of Revenue, to trans¬ 


mit either the originals or the copies of such papers 
as might have been placed among the records of 
Government, tending to show the occupancy by any 
zemindar of the sirkar during that interval. 


Before the appeal to the Sudder Dewanny Adawlut 
was ripe for judgment, Beer Kishwur Sing, who was 
the original defendant in the cause, died ; and upon 
his death the present respondent, his son and heir, 
was admitted to defend the appeal. 


On the 8th day of July 1817, the Sudder Dewanny 
Adawlut gave judgment in the appeal, and alter stating 
the circumstances already detailed, declared the follow¬ 
ing as the opinion of the Court :— 

“The claim of the appellants to succeed to Rajah 
Dhooroop Sing, who died before the present Govern¬ 
ment was established, can have no title to a hear¬ 
ing, because they have neglected to bring it to the 
notice of any of the Courts of Judicature from 
the time that the Rajah died down to the present 
moment. It is to be further observed, that if their 
right to succeed to Rajah Dhooroop Sing were acknow¬ 
ledged to be conformable with the ordinations of the 
Sastras,* still in that case even the rights of all the 


* Law texts. Hindoo law. 
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parties to the rajgy must necessarily be annihilated, 
because it was confiscated by the State with a view to 
punish the rebellion of Joogul Kishwur Sing, the then 
incumbent Rajah, and this particular is fully established 
by the records of Government. Under these circum¬ 
stances, the groundless claim set up by the successors 
to Sri Kishen Sing and Baboo Abd-ool Sing in the year 
1215 Fusly, is highly unjust, and the decision passed 


by the senior judge of the Provincial Court of appeal for 
the division of Patna appears to be strictly right and 
proper, and entitled to affirmation.” It was therefore 
ordered, and finally decreed, that the appeal be dis¬ 
missed, and that the costs of suit be laid at their 
responsibility. 

From this decree the present appellants appealed to 

His Majesty in Council ; praying that the same might 
be reversed for the following reasons :_ 


I. Because it was proved that Rajah Dhooroop Sing 

duly transferred the raj to Rajah Kishen Sing, and 

there was no evidence to impeach the deed of 1762 
witnessing the transfer. ’ 


II. Because no evidence was offered in the Cou 

e °7 of Ra i ah Dhooroop Sing having transferred t 
raj to Joogul Kishwur Sing, by having adopted him 

ns son ; and no such adoption did, in fact, or cou 
lawfully take place. 

HL Because, in the absence of such transfer 1 
Rajah Dhooroop Sing, the inheritance in questn 
von d by law devolve upon the appellants, unless su 
legal devolution were intercepted by some sped 
ground or legal means. F 

IV. Because the sirkar Chumparun was never 
fact, confiscated by the Government ; and if as w 
suggested in the decree of the Sudder Adawlut, the 

I—64 
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had been a confiscation of the sirkar for the rebellion 
of Joogul Kishwur Sing, it could only affect his rights 
and those claiming under him, and not the rights of 
the appellants. 

V. Because the claim of the appellants was not 
barred by lapse of time, inasmuch as the possession 
was not adverse as between the appellants and respon¬ 
dent until the nine years’ settlement, made in 1197 
Fusly, expired, in 1206 Fusly (A. D. 1798-9), and 
because such possession as the respondent had was 
obtained by fraud. 

The respondent, on the other hand, contended that 
the decree appealed from ought to be affirmed, for the 
following reasons : 

I. Because the appellants failed to show any title to 
the pergunnas, &c., in question ; but, on the contrary, 
the title thereto was sufficiently proved to have been 
vested in Rajah Joogul Kishwur, and from him to have 
descended upon Beer Kishwur and the respondent in 
succession. 

IT. Because, even if the appellants had made out a 
case of indisputable title, yet at the time of the filing 
of the plaint, that title, or the right to sue upon 
it, was barred by virtue of the provisions contained 
in the Bengal Regulations for the limitations of cival 

suits. 

Mr. Miller, K. C., Mr. Wigram, K. C., and Mr. 
Jackson, for the Appellants. 

Mr. Serjeant Spankie, and Mr. E. J. Lloyd, for 
the Respondent. 

The Judicial Committee, without calling upon the 
respondent’s counsel, dismissed the appeal, affirming 
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the decree of the Court below with costs ; observing, 
that no case of fraud was established against the respon¬ 
dent Kishwur Sing, and that the right of action 
having commenced long anterior to the period limited 
by the Bengal Limitation of Suits Regulations, the ap¬ 
pellant was absolutely barred. 
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Boman-jee Muncher-jee .. Appellant , 

v. 

Syud Hoossain Abd-Oollah .. Respondent * 

On Appeal from the Sadder Deivanny Court of 

Bombay. 

Evidence—Secondary evidence—Power of attorney, Proof of Will con¬ 
taining recital about Power of attorney if sufficient proof—Holder of 

power if can delegate. # 

The recital of a power of attorney in a Will, affecting to transmit the 
authority conferred by it, is not sufficient evidence of the contents of such 
an instrument in the absence of proof of its loss or destruction. A suit 
having been brought for the amount of one year's moghulaee , or govern¬ 
ment dues, and amended by claiming, pursuant to Reg. IV. of 1827, ch. 11 . 
sec. 3, ten years' dues, is a suit for the title to the dues as well as for 

the dues themselves. 


6 &7 Decern-B y a firman (or royal grant) under the seal of the 
b !L I 3 7 ’ Emperor of Delhi, purporting to bear date the 22nd 

year of the reign of Mahomed Shah, (A. D. 1748,) 
a certain part of the income of the pergunnah of 
Chourasee, in the province of Ahmedabad, consist¬ 
ing of the moghulaee or government dues of the vil¬ 
lages of Batta and Khansa, and their dependencies, 
Kussolee and Lashor, was granted to Syud Ahd-ool Be- 
he man and his issue for ever. 


On the death of Syud Ahd-ool Reheman, the dues 
descended to his son, Syud Ahd-oollah ; and upon Syud 
Abd-oollah’s death, they descended to and became 
divisible in shares amongst his three sons, Sym 
Hamud, Syud Abd-oollah Reheman, and the respon¬ 
dent, Syud Hoossain Abd-oollah, and his two daughters, 
Sharif a Fatima and Sharif a Alvea. 


* Present : Members of the Judicial ^/; im ^’^ehol,, 

Mr. Baron Parke, Mr. Justice Bosanquet^ S J ^ Court of 

Bight Hon. Sir Thomas Erskme, the Chiet g 

Bankruptcy. -p. Hon Sir Edward Hyde 

Privy Councillor, —A ssessor, The Right Hon. 

East, Bart. 
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In the year Hijra 1221 (A. D. 1806), the respon- * 837 , 

dent, Syud Hoossain Abd-oollah, left Surat, where he boman-jee 

muncher- 

then resided ; and went and settled in the island of ;ee 
Java ; and it was alleged that previously to his de- syud'hoos- 
parture he executed and delivered to his eldest bro- S oollah D " 
ther, Syud Hamud, an instrument in the nature of 
a power of attorney, authorizing him to receive and 
appropriate his share of the moghulaee dues of the 
villages in payment of his debts, and for that pur¬ 
pose empowering him to mortgage or sell such 
share. 


On the 8th of May 1822, Syud Hamud, by 
his agent, WittiUdas, executed a mortgage of his 
own (and in pursuance of this pretended authority 
included his brother’s, the respondent’s) shares of 
the dues of the villages, to Govindun, as the agent 
of the firm of Atmaram Boolcun, for the sum of R. 
12 , 001 . 


On the 7th Mohurrum 1238 Hijra (24th of Sep¬ 
tember 1822, A.D.), a short time previous to his 
death, Syud Hamud made and executed, according 
to the forms and solemnities of the Mahomedan 
law, an instrument in the nature of a Will and deed 
of gift, in which, after referring to the alleged power 
of attorney given to him by his brother, the respon¬ 
dent, Syud Hoossain, “ he declared, both on his 
own behalf, and on behalf of his younger brother, 
Syud Hoossain, that the villages of Batta and Khansa 
had been mortgaged by him, by the mortgage bond 
of the 8th of May 1822, in order to clear off his 
own debts, and those due by his younger brother 
(the respondent), and that as he had paid off all 
his brother’s debts, he had therefore included his 

2 K 
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^37^ brother’s share of the dues in the said mortgage. 

munchS And he thereby instituted his wife, Sharif a Hadji 
jee Begum, after his death, heir to the said power of attor- 

TJ 

syudhoos- ney, and therefore to pay off the debts which had been 

S oolla B h. C011 tracted on the mortgage, and to be guardian of his 

children and dependents, and those of his constituent, 
Syud Hoossain, and also authorized her after his death 
to sell his half share of the moghulaee dues of the 
village of Batta, and also the half share of his consti¬ 
tuent, Syud Hoossain, (which had been mortgaged,) as 
heir to him and his said constituent, for the price of 
the day, and to pay the proceeds into the hands of the 
aforenamed bankers to whom the property was mort¬ 
gaged, and to clear off the mortgage from the half 
share of the village of Khansa, and to give Syud 
Hoossain, his constituent aforenamed, his share in 
charge to his wife, that she might maintain her¬ 
self and her children, and to keep his share in her 
own possession, for the maintenance of herself, her 
two children, and also his other relations and de¬ 
pendents.” 

On the 6th Safar Mahasafar 1240 Hijra (30th of Sep¬ 
tember 1824, A.D.), Sharifa Hadji Begum, by virtue 
of the authority vested in her by the will and deed of 
gift of her husband, Syud Hamad, entered into an 
agreement with the appellant, Boman-jee Muncher-jee, 
for the sale to him of the moghulaee dues of the village 
of Batta, including the share of the respondent, Syud 
Hoossain, for the sum of R. 25,001, and, pursuant 
to such agreement, a deed of sale was drawn up 
by the Kazi, bearing date the 26th of October 1824, 
whereby, in consideration of R. 25,001, the whole 
of the moghulaee dues of the village of Batta, toge- 
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thei with the tannah* (with the exception of an in¬ 
come of R. 478, enjoyed by the purchaser by virtue 
of another bond given by the Nawab Suffer Jung, 
and excepting also an income of R. 227, being the 
share belonging to Syud Abd-ool Reheman), were* sold 
and transferred to the appellant, Boman-jee Muncher- 
iee. The above-mentioned deed of sale was signed by 
Rust om-fee Sorab-jee, as attorney of the said Sharifa 
Hadp Begum, on her behalf, and annexed to it was the 
seal ol Sharifa Hadji Begum herself, as w<dl as the 
signatures and seals of the Kazi, f and Mooftis, of 

Surat, and of the Patels and other officers of the village 
of Batta. 


From the completion of his purchase, in the month 

oi October 1824, until the year 1831, the appellant, 

Boman-jee Muncher-jee, received the moghulaee dues of 

the village of Batta without any claim being advanced 
by the respondent. 


In the year 1831, the respondent put forth hii 

claim 1 o a part of the moghulaee dues of the village ol 

Batta, which had been so purchased by the appellant 

Boman-jee Muncher-jee, from the said Sharifa Hadj 

Begum, insisting that the power of attorney given bj 

him to his brother, Syud Hamud, on his departure 

rom Surat, did not authorize him to sell his share of 

the said dues, and on the 20th of January 1831, the 

respondent filed his plaint in the Court of the Native 
Commissionor nf /I / O A*n i XL . it < _ 


* Police station and jurisdiction. 

t A Public Officer, and Notary, 
fers of property. 


who superintends sales and trans- 
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183 Carcoon and Patels of the village of Batta, for the 

muncher- recovei T of It- 227, the aileged amount of his share of 
jee the dues for the year 1831. The respondent after- 

syud hoos- wards amended his plaint and claimed, pursuant to 
S oollah" Bombay Regulation TV. of 1827, ch. 2, sec. 3, the 

sum of R. 2,270, being ten times the value of the annual 
sum of R. 227. 


On the 11th of March 1831, the appellant (the 
defendant in the Court below,) filed his answer to the 
above plaint, and on the 26th of June following, his 
further answer to the amended plaint of the re¬ 
spondent, denying the claim advanced by the respon¬ 
dent to the moghulaee dues of the village of Batta, 
purchased by him from Sharifa Hadji Begum, and 
insisting on the validity of such purchase. 

The plaint came on for hearing before the Native 
Commissioner of Surat, on the 11th of March 1831, 
when documentary and oral evidence was produced on 
both sides, but the power of attorney upon which 
Hadji Begum’s right to sell depended, was not produced, 
nor was any evidence tendered of its being lost or 
destroyed, but its original existence and purport as¬ 
sumed from the recital of the Will. On the 31st of De¬ 
cember 1831, the Native Commissioner gave judgment 
in favour of the respondent, and expressed his opinion 
that the power of attorney given by the plaintiff (the 
respondent) did not authorize Syud Hamud to sell 
his brother’s share ; and decreed “that the defendants 
should collectively pay the plaintiff his share of the 
moghulaee dues of the village of Batta, as sued for, 
for the year Sumvut 1887 (A.D. 1831), amounting to 
R. 227 ; and that the claim by the defendant for R. 
227 due upon the deed of sale, for the plaintiff’s share, 
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should be thrown out, and all costs were awarded 
against the defendants.” 

The appellant, feeling himself aggrieved by the de¬ 
cree of the Native Commissioner, appealed to the Zillah 
Court of Sui at ; the appeal came on for hearing on the 
4th of February 1832, before the Judge of the Zillah 
Court, who reversed the decree of the Native Commis¬ 
sioner, and ordered that the Respondent should bear the 
costs of both Courts. 


1837. 
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The present Respondent appealed against this de¬ 
cree of reversal to the Sudder Adawlut at Surat; 
and upon the appeal coming before the Acting 
Puisne Judge, he deemed it right to propound to 

the Mahomedan law-officer of the Court the two fol¬ 
lowing questions :— 


First. “If any person should leave the coun¬ 
try, having appointed a person his attorney to mort¬ 
gage or sell his property, and that person, with¬ 
out the knowledge of his constituent, should, by 
virtue of that power of attorney, appoint a third 
person, either by Will or in any other way, to sell or 

notV’^ ^ Pr ° Perty ’ is he authoriz ed so to do, or 


Second.-” If the power of attorney should not be 
forthcoming, but from the Will being produced and 
aith being placed in it, would the property being sold 
ot right belong to the heir, or not?” 

To these questions, the law-officer of the Court re- 
turned the following answers :_ 

“Having maturely deliberated upon the question 
above proposed by the Judges of the Sudder Adawlut 
and from a reference to the books of law, it appears,’ 
that if a person constituting an attorney, should autho- 

I—6? 
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rize him to conduct a single business or businesses, 
either in his own person or by appointing another, 
then he is authorized to appoint a third person to do 
the duty, but otherwise he is not.’ : 

The answer to the second question was, that “when 
a power of attorney is lost, and it appears from a Will 
that there was a power bearing a certain date under 
the Moofti’s seal, and written according to law, clearly 
authorizing the sale of the property, then having a re¬ 
liance on the Will, the heir of the attorney is autho¬ 
rized to sell the property of the constituent, as reliance 
may be placed upon the acts of those who are learned 
in the law, and in their writings.” 

Having taken into consideration these replies to the 
questions of the Court, the acting Judge, on the 25th 
of June 1833, delivered his opinion on the case to the 
following effect : “The Court considering the mis¬ 
chievous effect that would arise, if Courts of Justice 
were to recognize illegal sales, merely because the 
intention was honest, or the authority mistaken, 
is disposed to annul the sale, as regards the appel¬ 
lant, (the present respondent,) leaving the respon¬ 
dent (the present appellant) to sue for damages from 
the person from whom he received his defective 
title.’’ 

As a decision to this effect involved a reversal of the 
decree appealed from, it became necessary to submit 
the case to the consideration of a full Court, which 
was accordingly done ; and on the 29th of June, each of 
the Judges having delivered a minute of his opi¬ 
nion, the Court pronounced its final decree, observ¬ 
ing, that it appeared to the Court (after taking the 
opinion of the law-officer,) that it was not competent 
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for Sharifa Hadji Begum to alienate by sale the share ‘ 837 . 
of the appellant in the moghulaee dues of Batta, al- BOMAN-JEE 
though for his benefit, without the production of full Mu ” 

and sufficient powers, and therefore it is determined to S vud hods 
annul the same. Yet as Sharifa Hadji Begum, had SAIN ABD 
acted under mistaken notions of the powers vested in °° LLAH ' 
her, it was considered equitable, under the peculiar cir¬ 
cumstances of the case, to direct that the share then in 
possession of the respondent, belonging to the appel¬ 
lant, should not be alienated in any manner by the 
appellant, until the result of any legal process which 
the respondent might institute, should be known, 
such process being commenced within six months from 
that date, and in the interim, the proceeds to be re¬ 
covered and kept under attachment by the Zillah 
Court. Costs in the three Courts to be borne by the 
respondent. The decree last-mentioned was pro¬ 
nounced by the majority of the three Judges of the 
Court, the Chief Judge, James Sutherland, Esq. dis¬ 
senting from the judgment of his colleagues, and being 
ot opinion, that the judgment passed by the acting 

Judge of the Zillah Court, was just and proper, and 
that it ought to be confirmed. 


Against this decree the appellant appealed to His 
Majesty in Council, insisting that it should be re¬ 
versed, and the decree of the Zillah Court of Surat of 

the 4th of February 1832, ought to be confirmed/for 
the following reasons :— 

I. Because it was proved, by the evidence in the 
cause, that the power of attorney given by the re 
spondent to his brother, Syud Hamud, did authorize a 
sale ot the respondent’s share of the moghulaee dues 
ot the village of Batta, and that by virtue of such 
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power of attorney, and of the will of the Syud Hamud, 

Sharifa Hadji Begum had full power and authority 

to sell the share of the respondent, in such moghulaee 
dues. 


II. That inasmuch as the deed of sale of the mog¬ 
hulaee dues in question, was drawn up by the Kazi of 
Surat, and its execution attested by two Mooftis of the 
same city, it was to be presumed, in the absence of the 
power of attorney, that such sale was authorized by, 
and made in conformity with, the terms of such power 
of attorney. 


III. The conduct of the respondent, with respect to 
his alleged interest in the said moghulaee dues, and 
more especially, his not asserting any claim for so many 
years after the sale, and part of the proceeds thereof 
being applied in liquidation of his debts, were incon¬ 
sistent with the existence of any bona fide right in 
him, and such facts strongly support the appellant’s 
title. 


The respondents, however, submitted that the de¬ 
cree appealed from ought to be affirmed, for the fol¬ 


lowing reasons 


I. Because it was clear upon the evidence, that the 
respondent was entitled, as one of the sons of his de¬ 
ceased father, Syud Abd-oollah, to the share for which 
he sued of the moghulaee dues of the village of Batta, 
and that the appellant was in possession thereof, claim¬ 
ing title thereto as purchaser from Hadji Begum, 
under an alleged power of attorney from the re¬ 


spondent. 

II. Because the appellant was bound to establish his 
title as purchaser, by adducing proof of the authority 
of Hadji Begum to sell the respondents’ share ; which, 
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however, the appellant failed to do, and the evidence ,8 37- 

of the witnesses to prove the contents of the supposed boman-jee 

power of attorney relied upon, was altogether illegal MU jee ER ’ 
and inadmissible. „ v - 

Syiid hoos- 

SAIN ABD- 

Dr. Lushington, and Mr. A. Lewis, for the Appel¬ 
lant, 

Admitted that the onus probandi of proving the 
existence of the power of attorney, authorizing the 
respondent’s brother to dispose of his share, rested 
with them ; but insisted that, in the absence of the 
power of attorney, the Judicial Committee would infer 
from the Will that it contained the power insisted on 
to make the deed of sale to the appellant. 

Mr. Serjeant Spanhie, and Mr. E. J. Lloyd, for 
the Respondents, 


Contended that there was not sufficient evidence to 
raise a legal presumption, that the brother of the 
respondent was authorized to sell the respondent’s 
as well as his own share of the Government dues ; 
that the Will could not be let in as evidence of 
the existence of the power of attorney, but that the 
original instrument must first be proved to have been 
in existence, and that it had been lost or destroyed 
before the secondary evidence of the Will could be 
let in ; that the evidence in the present case amount¬ 
ed to nothing higher than an inference, that such 
an instrument might have existed, but did not reach 
a legal presumption that any such ever had. 




Lord Brougham : 

This was a suit for the purpose of setting aside the 
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, 37 ^ sale of certain moghulaee or Government dues ; it 
boman-jee was originally brought for 227 rupees, the amount 

MUNCHER- 1 

jee of one year’s income of the moghulaee dues ; but 

V 

syud hoos- afterwards, by an order made on a supplemental 
S oollah D petition, it became a suit for the purpose of dis¬ 
posing of the whole question as to the title and 
right to sell. 

The stamp having been increased from forty rupees, 
which would have been sufficient had the amount 
sought to be recovered been the value of one year’s 
income only, to 100 rupees, the amount required, 
if it had been the ten years’ income calculated in 
order to protect the revenue, in case of the whole 
value of the estate being in suit and not the year 
due alone, and the declaration in the decree of the 
Zillah Court that the vendor, Hadji Begum, had 
no power to sell, leads their Lordships to the con¬ 
clusion, that that decree meant to dispose of the 
whole question of title, leaving the purchaser a right 
to sue Hadji Begum at law for damages for having 
conveyed a bad title, or for the amount of the pur¬ 
chase-money paid. 

Having considered the case very minutely, their 
Lordships are of opinion, that though the case on 
neither side is free from doubt, and though it is 
very probable the evidence produced on both sides 
is not entitled to entire credit, and there appears 
certainly to be the production of one document re¬ 
specting the authenticity of which there is much 
doubt upon the minds of the Court, (viz. the copy 
of the power of attorney produced by the present 
respondent, the plaintiff below,) nevertheless they do 
not see sufficient grounds for reversing the decision 
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come to in the first instance by the Native Commis- ,8 37 * 


sioneis Court, declaring that Hadji Begum was not boman-jee 


armed with sufficient power to deal with this property 

by way of sale after the death of her husband, and 

that the sale must be annulled which she assumed to 
make. 


MUNCHER- 

JEE 

V. 

SVUD HOOS- 
SAIN abd- 


OQLLAH. 


It is not necessary to go into the particulars of 
the case, further than to state that their Lordships 
are of opinion that the judgment come to by the 

reversing the decree of the Zillah 
Court must be affirmed, and that the sale must be 
annulled. The only observation arising upon that 
decree is, that there is a certain inaccuracy of ex¬ 
pression in the reasons assigned for the reversal, 
which is stated to be, not the want of power by 
the Hadji Begum to make the sale, not the non¬ 
existence de facto of a sufficient power of attorney 
to enable her to sell the absent brother’s share of 
the moghulaee dues, but the non-production of the 
power of attorney—that is inaccurate ; it is not the 
non-production of the power that is the ground of 
the decision against the validity of the sale, or 
against Hadji Begum’s power to make that sale, 
but it is the non-proof of that power, or of any 
circumstances which might have enabled the Court 
to presume the existence of such a power. It fol¬ 
lows that the Zillah Court was not right in the se¬ 
cond instance, in holding that Hadji Begum had 
such a power, and obliges the Sudder Adawlut to de¬ 
cree that she not having that power had sold pro¬ 
perty she had no right to convey, and therefore an¬ 
nulled the sale : the decree of that Court must there¬ 
fore be affirmed, and the decree having given the 
plaintiff below (the present respondent) his costs in 
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i8 37 -^ all three stages, must be affirmed also ; but under 
boman-jee the circumstances of the case, and with reference to 
jee the conduct of the parties, their Lordships are of 
syud hoos- opinion that the respondent should not have his costs 

*%££ of this a PP eaL 


AN 


INDEX 

TO THE 

PRINCIPAL MATTERS 

CONTAINED IN THIS VOLUME. 


ABATEMENT OF SUIT. 

In a suit brought on behalf of a mer¬ 
cantile firm, for an alleged injury 
supposed to have been sustained to 
the reputation and trade of the 
firm ; it appearing in the course of 
the proceedings in the Zillah Court j 
that the principal had died pending 
the suit, the Zillah Court dismissed 


decreed the defendant to pay the 
balance upon that evidence, unsup¬ 
ported by oral testimony, and not¬ 
withstanding the denial of any sum 
being due by the defendant in his 
answer,—held by the Judicial Com¬ 
mittee, that under such circum¬ 
stances the books of account of the 
plaintiff cannot be used singly as 


the suit, and decreed each of the 
defendants to pay his own costs. 
On an appeal by one only of the 
defendants in the original suit, it 
was held by the Judicial Committee, 
affirming the judgments of the Pro¬ 
vincial and Sudder Dewanny Courts, 
that in accordance with Reg. II. of 
1800, sec. 7, the costs of the suit 
in the Zillah Court ought to have 
followed the decree, and that the 
judgment to that extent must be 
reversed. [Mussumat Keemee Baee 
v. Latchman-das Narrain-das ] 470 

ACCOUNT-CURRENT. 

The Sudder Adawlut of Bombay hav- 
ing, on the hearing of a cause, per¬ 
mitted an account-current to be 
proved by the entries in the plain¬ 
tiff’s dufters or account-books, and 


evidence against the defendant, and 
that the decrees founded thereon 
must be reversed. [ Sorab-jec Vacha 
Ganda v. Koonwur-jee Manile-jee\ 

47 


ACKNOWLEDGMENT. 

The draft of an acknowledgment of a 
debt and agreement to pay the 
same, which was sworn to have 
been drawn up in the presence of 
the debtor, but was not signed by 
him, admitted as evidence of the 
debt, and a decree made in the 
Courts below upon such evidence 


affirmed with costs. 
Fram-jee v. Abd-oolla 


[Edul-jee 
Eajee Che- 



ADVERSE POSSESSION. 


1. Where a party sought to obtain 
possession of certain property deno- 


1—66 
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urinated a muddud mash, against a 
defendant whose adverse possession 
had existed from 1761, upon the 
allegation that such adverse posses¬ 
sion was in the character of agent 
to the plaintiff, the Judicial Com¬ 
mittee held (affirming the judgment 
of the Court below) that the proof 
of such agency lay on the plaintiff; 
and the balance of evidence being 
in favour of the defendant ’s right to 
possession, the circumstance of his 
having registered himself as owner 
in 1797, without any opposition, or 
subsequent claim to register on the 
part of the plaintiff, and having 
continued in undisturbed possession 
from that period, was conclusive 
against the claim set up by the 
plaintiff, f Meer Usd-oollah v. Mus- 
sumat Beeby Imaman ] * - 19 

2. The Bengal Regulations of Limi- 
tation (Reg. III. 1793, s. 15, & 
Reg. II. 1805) held conclusive in a 
question of title, where adverse pos¬ 
session had been held for more 
than twelve years, and the fraud 
alleged as taking the case out of 
the Regulations was not proved. 
[Rajah Dundial Sing and others v. 
Rajah Anund Kishwur Sing] 482 


ALIENS (Right of, to hold Lands in 

Calcutta). 

The introduction of the English law 
into a conquered or ceded country 
does not draw with it that branch 
which relates to aliens, if the acts 
of the Power introducing it show 
that it was introduced, not in all 
its branches, but only sub modo, 


and with the exception of this por¬ 
tion. The English law incapaci¬ 
tating aliens from holding real 
property to their own use, and 
transmitting it by descent or de¬ 
vise, has never been introduced into 
the East Indies, so as to create a 
forfeiture of lands held in Calcutta 
or the Mofussil by an alien, and 
devised by a will executed accord¬ 
ing to the Statutes of Frauds for 
charitable puropses. [The Mayor 
of Lyons v.the East India Company] 

175 

APPEAL (Restoration of). 

See 11 Practice, 9 } 1. 

APPEAL (Consolidation of). 

See ‘* Practice/' 2. 

ARREARS OF REVENUE. 

By the revenue Regulations, the Go¬ 
vernor-General in Council, upon 
the report of the Board of Revenue, 
may order a sale for arrears of a 
monthly instalment before the close 
of the year ; but in order to war¬ 
rant that act, there must be an 
arrear of a previous year, or of a 
monthly instalment, for which de¬ 
fault has been made, after demand 
by the collector. 

written instrument, or kistbundy, 
for securing the payment of the hist 
by monthly instalments, though 
usual and advisable, is not necessary 
to entitle the Government to en¬ 
force such payment, if the revenue 
be a fixed monthly hist or instal¬ 
ment. 
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The taking a security-bond with sure¬ 
ties for the payment of accumulated 
arrears by future monthly instal¬ 
ments, will not discharge the lia¬ 
bility of the zemindary for such 
arrears, or preclude the Government 
from proceeding to a sale of the 
zemindary, if such arrears are not 
duly liquidated. 

No excess in the value of the lands 
sold, over the arrear of revenue 
due, will vitiate the sale, the Go¬ 
vernment having, by Reg. V. A.D. 
1812, an absolute discretion to sell 
either the whole or any part of an 
estate for arrears, without reference 
to the probable produce of the sale. 
[Kiri Chunder Boy v. the Govern¬ 
ment and others ] - - - 383 

BANKRUPTCY. 

See “Indian Insolvent Act.” 

BENGAL REGULATIONS. 

Sec “Limitation of Suits.” 

“Adverse Possession.” 

“Arrears of Revenue.” 

“Register.” 

BILL OF EXCHANGE. 

A party resident at Baroda indorsed 
two ho on dies, or bills of exchange, 
in the name of a firm carrying on 
the business of banking at Surat, 
alleging himself to be the gomashtah 
or agent of the firm, and afterwards, 
on the bills being dishonoured, ab¬ 
sconded. Held, that in order to fix 
the firm at Surat with the amount 
of the bills, clear evidence ought to 
have been produced of the authority 
to act as gomashtah ; and their Lord- 
ships not being satisfied with the 


evidence admitted in the Courts 
below, reversed the decrees of both 
the Zillah and Sudder Court with 
costs. [Madho Bow Chinto Punt Go- 
lay v. Bhookun-das Boolaki-das] 351 

BOARD OF REVENUE (Powers 

vested in). 

See “Arrears of Revenue.” 

BOMBAY REGULATIONS. 

Sec “Abatement of Suits.” 

“Limitations of Suits,” 1, 2. 

‘ ‘ Power of Attorney. 1 * 

CHARITABLE BEQUESTS. 

A testator devised considerable pro¬ 
perty, both real and personal, for 
charitable purposes, amongst which 
he directed certain sums to be set 
apart for the liberation of persons 
imprisoned for debt, and for the 
endowment and establishment of a 
College at Lucknow , in the do¬ 
minions of the King of Oude. A 
suit having been instituted in the 
Supreme Court of Calcutta, to ad¬ 
minister the Will, the Court directed 
an inquiry whether the College 
could be established, and the be¬ 
quest for the liberation of prisoners 
carried into effect, with reference 
to the testator's intention, and the 
sanction of the Government at 
Lucknow. On the subject of the 
bequest for the liberation of pri¬ 
soners, the Master found in the 
negative, and reported that with 
respect to the establishment of the 
College, there was not sufficient 
evidence to enable him to state 

whether it could be established with 

reference to the testator's intention, 
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and the sanction of the Lucknow 
Government ; but as no further 
evidence was likely to be obtained, 
he appended the correspondence 
with the British resident at Luck¬ 
now, by which it appeared that 
though the King of Oude did not 
object to the establishment of the 
College, he held out no expectation 
that he would afford it his counte¬ 
nance or support. The report 
having been confirmed, and a de¬ 
cree made thereon, the Supreme 
Court, on a re-hearing of the cause, 
directed an inquiry whether the 
Governor-General in Council had 
the means of giving effect to the 
bequest to the College at Lucknow, 
and whether he was willing to re¬ 
ceive the funds bequeathed for that 
purpose: the Master found that the 
Governor-General was willing to 
receive the funds, but did not 
state whether he had the means of 
giving effect to the bequest : the 
Court, however, thereupon decreed 
the payment of the funds to the 
Governor-General, or such person 
as he should appoint. Upon appeal 
to the King in Council, held by the 
Judicial Committee, that though the 
reference to the Master on the re 
hearing, after the confirmation of 
his previous report, was informal, 
and if objected to at the time would 
have been fatal, yet as no objection 
had been taken, and the Master 
had not satisfied the whole of the 
inquiry, by stating whether the Go¬ 
vernor-General had the means of 
carrying the testator's intention into 
effect, that part of the decree affirm¬ 
ing the Master's report, and di¬ 


recting the payment of the fund 
to the Governor-General, must be 
reversed, and the case sent back to 
ascertain that fact ; their Lord- 
ships being of opinion, that under 
the existing relations between the 
East India Company and the King 
of Oude , an arrangement might be 
made for the appointment of a 
trustee to carry the Lucknow be¬ 
quest into effect, under the direc¬ 
tions and subject to the jurisdiction 
of the Supreme Court. [The Mayor 
of Lyons v.the East India Company ] 

175 

COLLECTOR. 

Sec "Arrears of Revenue." 

COMPROMISE. 

See "Duress." 

See "Limitation of Suits." 

COSTS. 

See "Abatement of Suit." 

DEBT. 

See " A ck now ledg m ent. " 

DEVISE OF LANDS IN 
BENGAL. 

Lands in the East Indies, held by a 
tenure of the nature of fee-simple, 
do not pass by an unattested Will, 
but descend to the person who 
would be heir-at-law in England. 
A., by an unattested Will, devises 
lands to B. ; B. receives the rents, 
and by a Will, also unattested, gives 
the lands, together with a legacy, 
to the heir-at-law of A. The heir 
may receive the legacy, and also 
call for an account of the rents re¬ 
ceived by B. [ Gardiner v. Fefl] 299 


I 
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DURESS. 

The Sudder Dewanny Adawlut having 

refused to set aside a deed of raze- 

namah for compromising an appeal 

then pending from that Court to 

the King in Council, on the ground 
% 

that it was obtained by fraud and 
duress : held on appeal by the Ju¬ 
dicial Committee that the otius of 
proving such fraud and duress lay 
upon the appellant, in proceeding 
upon his petition in the Court be¬ 
low, and their Lordships being 
satisfied that full opportunity for 
such proof had been afforded him, 
confirmed the judgment of the Sud¬ 
der Court, but, under the circum¬ 
stances, without costs. [Motec Lai 
Opudhiya v. Jugg-urnath Gurg] 1 

ENGLISH LAW IN THE EAST 

INDIES. 

See “ Aliens.’ ’ 

EVIDENCE. 

1. Copies of documents, for the ori¬ 

ginals of which no proof was given 
of search, cannot be received as 
evidence. [Meer TJsd-oollah v. 
Mussumat Beeby Imaman ] - 19 

2. See “Account Current.” 

3. “ Acknowledgment.” 

4. “Limitation of Suits.” 

5. “Power of Attorney.” 

6. “Sub-Partnership.” 

7. “Supreme Court of Cal¬ 

cutta. 9 9 

EXECUTORS. 

See “Will.” 


FOREIGN CHARITIES. 

See “Charitable Bequest.” 

GOVERNOR-GENERAL IN 
COUNCIL. 

See “Arrears of Revenue.” 

IIOONDIES. 

See “Bill of Exchange.” 

INDIAN INSOLVENT ACT. 

Palmer and Co. having borrowed a 
large sum of the Bank of Bengal, 
deposited Company’s paper with 
the bank to a greater amount, as a 
collateral security, accompanied 
with a written agreement, autho¬ 
rizing the bank, in default of repay¬ 
ment of the loan by a given day, 
“to sell the Company’s paper for 
the reimbursement of the bank, ren¬ 
dering to Palmer and Co. any sur¬ 
plus.” Before default was made in 
the repayment of the loan, Palmer 
and Co. were declared insolvent, 
under the Indian Insolvent Act, 
9 Geo. IV. c. 73, by the thirty- 
sixth section of which it was de¬ 
clared, that where there had been 
mutual credit given by the insol¬ 
vents and any other person, one 
debt or demand might be set off 
against the other; and that all such 
debts as might be proved under a 
commission of bankruptcy in Eng¬ 
land, might be proved in the same 
manner under the Indian Insolvent 
Act. At the time of the adjudica¬ 
tion of insolvency, the bank were 
also holders of two promissory notes 
of Palmer and Co., which they had 

2 h 
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discounted for them before the 
transaction of the loan, and the 
agreement as to the deposit of the 
Company ’s paper. The time for 
repayment of the loan having ex¬ 
pired, the bank sold the Company’s 
paper, the proceeds of which, after 
satisfying the principal and interest 
due on the loan, produced a consi¬ 
derable surplus. In an action by 
the assignees of Palmer and Co., 
against, the bank, to recover the 
amount of this surplus, held that 
the bank could not set off the 
amount of the two promissory notes, 
and that the case did not come 
within the clause of mutual credit 
in the Bankrupt Act. [Young v. 
Bank of Bengal] - - - - 87 

JOINT LIABILITY. 

Sec “Undivided Hindoo Family.” 

KISTBUNDY. 

A written instrument, or kistbundy, 
for securing the payment of the kist 
by monthly instalments, though 
usual and advisable, is not necessary 
to entitle the Government to en¬ 
force such payment, if the revenue 
be a fixed monthly kist or instal¬ 
ment. [Kiri Chunder Roy v. the 
Government and others] - - 383 

LIMITATION OF SUITS. 

1. A residence at Poonah beyond the 
limits of the jurisdiction of the 
Company’s Courts is not such a 


good and sufficient cause for not 
commencing a suit for a period ex¬ 
ceeding twelve years, as will entitle 
a plaintiff to recover under the Bom¬ 
bay Regulation I, A.D. 1800, sect. 
13 ; and an offer of a specific sum 
by the defendant by way of com¬ 
promise to a suit instituted after a 
lapse of twenty-seven years from 
the cause of action is not such an 
admission of the truth of the plain¬ 
tiff’s matter of demand as to take 
the case out of the prohibitory 
words of that clause. [ Bhaee-chund 
v. Purtab-chund] - - - 154 

2. The Bombay Regulation I, A.D. 
1800, sect. 13, limiting the right of 
action to twelve years, include suits 
on account of land as well as per¬ 
sonal actions. Where, therefore, a 
suit was instituted for the share of 
certain lands, some of which were 
attached to the hereditary office of 
Desaye, and no satisfactory proof 
was given that any demand had 
been made in respect thereof within 
that period, the right of action was 
held to be absolutely barred. [Nun- 
dram Vyaram v. Dula-Bhaee Kurpa- 

ram] .414 

0 

3. The Sudder Dewanny Court hav¬ 
ing, upon the examination of the 
evidence of pedigree, and the opi¬ 
nion of the law officers of the Court, 
reversed the decision of the Provin¬ 
cial Court, in a. claim, which was 
otherwise barred by the Bengal Re¬ 
gulations of Limitation, the Judicial 
Committee dismissed an appeal from 
the decision of the Sudder Court 
under such circumstances with costs. 
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[Gliolam Russool v. Mussumat 
Muglilo] .446 

See “Adverse Possession,’’ 2. 

MUTUAL CREDITS. 

See “Indian Insolvent Act.” 

POTTAH. 

The pottali granted by the collector is 
not a muniment of title, but only an 
evidence of holding, according to a 
local and fiscal regulation. [Free¬ 
man v. Fairlie ] - 305 

POWER OF ATTORNEY. 

The recital of a power of attorney in a 
Will, affecting to transmit the au¬ 
thority conferred by it, is not suffi¬ 
cient evidence of the contents of 
such an instrument in the absence 
of proof of its loss or destruction. 
[Roman-jee Muncher-jee v. Syud 
Hoossain Abd-oollah] - - 494 

PRACTICE. 

1. Leave given to restore an appeal 

dismissed for want of prosecution, 
the Court below having consolidat¬ 
ed it with another appeal in the 
same cause, which was still pend¬ 
ing. ( S urroopch under Chowdry v. 
Ramrutton Mullick] - - - 358 

2. Two suits having been brought for 
sums due on the same account, each 
of which was under 50,000 rupees, 
or £5,000, held that such suits 
could not be consolidated for the 


purpose of appeal, though the ori¬ 
ginal severance of them was con 
trary to the plaintiff’s instructions, 
and the aggregate amount of both 
exceeded that amount. [Aloofti 
Afuhummud Ubdoolah v. Baboo Aloo- 
teeliund] .363 

3. Where an instrument has been ad¬ 
mitted to probate, and acted upon 
in the Courts below, this Court will 
not enter into the question whether 
the instrument is sufficiently proved 
or not. [Ehoorshed-jce Alanik-jec v. 
Afehrwan-jee Ehoorshed-jce] 431 

4. The Judicial Committee will not en¬ 

tertain an appeal merely for costs. 
[Mussumat Kcemee Baee v. Latch- 
man-das Narain-das j - - 470 

See “Charitable Bequests.” 

Sec “Sub-Partnership.” 

» . 

PRINCIPAL AND AGENT. 

Sec “Bill of Exchange.” 

PROBATE. 

See “Will.” 

RAZENAMAH. 

See “Duress.” 

REGISTERS. 

Though the registers made pursuant 
to the Bengal Regulations arc not 
at all of the nature of conclusive 
evidence of title (the Regulations 
themselves providing against that), 
yet as the act of registration after 
a proclamation amounts to a public 
open, and notorious assertion of 
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title on the one side, the omission 
to register, unexplained by proof of 
the ill-health of the claimant, or ab¬ 
sence in a distant country, or igno¬ 
rance, afford equally strong pre¬ 
sumption of the non-existence of 
any title on the other. 

When, therefore, a party sought to 
obtain possession of certain pro¬ 
perty denominated a muddud-mash, 
against a defendant whose adverse 
possession had existed from 1761, 
upon the allegation that such ad¬ 
verse possession was in the charac¬ 
ter of agent to the plaintiff, the 
Judicial Committee held (affirming 
the judgment of the Court below) 
that the proof of such agency lay 
on the plaintiff ; and the balance of 
evidence being in favour of the de¬ 
fendant’s right to possession, the 
circumstance of his having regis¬ 
tered himself as owner in 1797, 
without any opposition, or subse¬ 
quent claim to register on the part 
of the plaintiff, and having conti¬ 
nued in undisturbed possession from 
that period was conclusive against 
the claim set up by the plaintiff. 
[Meer Usd-oolah v. Mussumat Bee- 
by Imaman ].19 

SALE. 

See “Arrears of Revenue.” 

SECURITY. 

See “Arrears of Revenue.” 

STATUTE OF FRAUDS. 

See i i Devise of Lands in Bengal. 


STATUTE OF MORTMAIN. 

The Statute of Mortmain does not ex¬ 
tend to the British territories in the 
East Indies. [The Mayor of Lyons 
v. the East India Company] 175 

TENURE OF LAND IN CAL¬ 
CUTTA. 

The tenure of land in Calcutta is of the 
nature of freehold, and real estate 
will not therefore pass by an uuat- 
tested Will.- [Freeman v. Fairlie] 

305 

SUB-PARTNERSHIP. 

On a question whether a sub-partner¬ 
ship had been entered into, the va¬ 
lidity of which depended on an 
instrument produced in evidence in 
the Court below, and upon inspec¬ 
tion, as well as the evidence in sup¬ 
port of it, pronounced to be invalid, 
the Judicial, Committee, in confirm¬ 
ing the judgment of both Courts 
below, were of opinion that they 
were concluded under the circum¬ 
stances of the case from entering 
upon the examination of the instru¬ 
ment itself, though they fully con¬ 
curred in the opinion expressed by 
the Judge of the Zillah Court, and 
dismissed the appeal with costs. 
[Nundram Dyaram and others v. 
Dula-bhaee Kurparam] - - 414 

9 

SUPREME COURT OF CAL¬ 
CUTTA (Jurisdiction of). 

Under the jurisdiction of the Supreme 
Court at Calcutta , a person, though 
resident at Benares , is liable to its 
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jurisdiction, if privy to and co-ope¬ 
rating in a misdemeanor committed 
within it. 

Where, therefore, a party resident at 
Benares was indicted with others 
before the Supreme Court for a 
conspiracy, in procuring the prose¬ 
cutor to be arrested in a fictitious 
action at law, and the instructions 
for the arrest were proved, to the 

# 

satisfaction of the jury, to have ori¬ 
ginated with the appellant, it was 
held by the Judicial Committee that 
the offence being completed within 
the jurisdiction of the Supreme 
Court at Calcutta , that Court had 
rightly assumed jurisdiction over 
the parties privy to it; though, from 
the slight nature of the evidence, 
they directed a new trial. [Jan no- 
kee Doss v. the King] - - 67 

TITLE. 

Though the registers made pursuant 
to the Bengal Regulations are not 
at all of the nature of conclusive 
evidence of title (the Regulations 
themselves providing against that), 
yet as the act of registration after a 
proclamation amounts to a public, 
open, aud notorious assertion of ti¬ 
tle on one side, the omission to re¬ 
gister, unexplained by proof of the 
ill-health of the claimant, or absence 
in a distant country, or ignorance, 
afford equally strong presumption of 
the non-existence of any title on 
the other. [ Mcer Usd-oollah v. 
Mussumat Bceby Imaman] - 19 

A suit having been brought for the 


amount of one year’s moghulace, or 
government dues, and amended, by 
claiming, pursuant to Reg. IV. of 
1827, cli. ii. sec. 3, ten years’ dues, 
is a suit for the title to the dues as 
well as for the dues themselves. 
[Boman-jee Muncher-jee v. Syud 
Iloossain Abd-oollah] - - 494 

See “Pottah.” 

Sec “ Adverse Possession,” 2. 

UNDIVIDED HINDOO FAMILY. 

Disputes having arisen among the 
brothers of an undivided Hindoo 
family, and owners of land, certain 
agreements were entered into be¬ 
tween them, by which their mutual 
interests and liabilities were declar¬ 
ed, and the matters in dispute re¬ 
ferred to arbitration. A decree 
having been obtained by a creditor 
named in the agreements, against 
one member only of the family, and 
the debt recovered from him alone, 
it was decided by the Courts, and 
affirmed on appeal, that the other 
parties were liable to be called upon 
to contribute in respect of their se¬ 
veral shares. [Domun Sing v. Ka- 
see Ham] - .... hgo 

WILL (Constructive compliance with 

the Terms of). 

The heirs of a Parsee merchant hav¬ 
ing, upon his death, taken posses¬ 
sion of his shop and continued to 
carry on his business for nearly two 
years, the Courts below refused to 
disturb their possession upon the 
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production of a Will, by which the 
business was directed to be carried 
on by the executor for their benefit, 
until he should think proper to ad¬ 
mit them into possession: Held by 
the Judicial Committee of the Privy 
Council affirming the judgment of 
the Courts below, that the abstain¬ 
ing from producing the will for the 
above period, was a consent on the 
part of the appellant to the respon¬ 
dents 1 possession of their father’s 


estate and business, and was there¬ 
fore a virtual compliance with the 
terms of the Will. 

Kemble- Where an instrument has been 
admitted to probate, and acted upon 
in the Courts below, this Court will 
not enter into the question whether, 
the instrument is sufficiently proved 
or not. [Khoorsh jee Manik-jce 
v. Mehrwan-jec Khoorslied-jee and 
another] .431 



The End. 
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